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“Nominal” President Must Familiar with 
Financial Affairs the Bank 


president, acting executor will, who trans- 
fers estate funds from the bank which they were deposited 
the time the decedent’s death bank which the 
executor president, director and large stockholder, will 
liable the beneficiaries under the will for loss sustained 
through the failure his bank. was decided the 
Supreme Court Iowa Rorick’s Estate, 253 
Rep. 916. 

The decedent, Rorick, died May 1930, leaving 
estate amounting between sixty and seventy thousand 
dollars. his will named his nephew, Tyrell, Jr., 
executor. The deceased was resident Oxford Junction, 
Iowa, and did business with bank that town. Tyrell was 
the president bank Belmond, Iowa. was also 
director the bank and owned $15,000 its capital stock, 
amounting $80,000. 

Tyrell transferred funds the deceased, which were 
deposit the Oxford Junction bank, the bank Belmond, 
which was president. About year later, this bank 
failed and the time the failure there was deposit 
about $7,700 belonging the estate. his final report, the 
executor proposed assign the legatees named the will 
his claim executor against the receiver the closed bank 
lieu the amounts which they were entitled under the 
will. Three the legatees objected this procedure and 
filed written objections maintaining that the deposit was lost 
result the negligence the executor. 

The court held that Tyrell, the president the bank, was 
chargeable matter law with knowledge the bank’s 
financial condition and that was responsible for losses sus- 
tained through the failure. defense was that was 
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merely nominal president and was unacquainted with the 
financial affairs his bank. The court pointed out that, 
having accepted the position president, even reluctantly, 
and the honor which attached that position, would not 
permitted avoid the responsibilities the office. the 
opinion, the court said: 


very recent decision, Justice Stevens, speaking for this court 
the case Enfield’s Estate, 251 637, laid down the 
rules governing cases this kind: 

“The duty administrator other trustee such cases 
well settled this state. Such officers are not insurers the safety 
the funds coming into their possession virtue their respective 
offices, but they must exercise that degree care and prudence with 
reference thereto that ordinarily prudent men exercise regard 
their own affairs. Offcer Officer, 120 Iowa, 389, 947, 
Am. St. Rep. 365; Estate Workman, 196 Iowa, 1108, 196 
35; Cronk American Surety Co., 208 Iowa, 267, 225 
454; Skinner’s Estate, 215 Iowa, 1021, 247 484; 
Riordan’s Trusteeship (Iowa) 248 21.... 

was the cashier and general manager the People’s 
Savings Bank. was charged, therefore, matter law, with 
knowledge the bank’s financial condition. Leach Beazley, 201 
Iowa, 337, 207 374; Baumchen Donahoe, 215 Iowa, 512, 
242 533; Guardianship Aasheim, 212 1300, 
236 49.” 

law with knowledge the financial condition the bank, the presi- 
dent the bank, the chief executive, also chargeable matter 
law with knowledge the bank’s financial condition. But the 
claim the appellant this case that was simply nominal 
president. says that protested his election; that accepted 
because they urged and forced upon him. But never any time 
did tender his resignation refuse accept the presidency 
this bank. was willing accept the honor and the benefits 
being president this bank, and, while may not now appear 
any one that there was any honor benefit connected with being 
president bank small town, yet one time was con- 
sidered. accepting the position president cannot avoid 
the responsibility that position simply saying: was nomi- 
nal president; protested election.” are all now aware the 
fact that Iowa during the past few years there have been too many 
nominal presidents banks. man who accepts the position 
president bank becomes the acceptance the head that bank, 
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and, said head, charged with knowing the financial condition 
his bank all times. Not only was the appellant this case the 
president the bank, but was also director and the largest 
stockholder, owning approximately one-fifth the stock. was 
and around Belmond for several months before the bank closed. 
attended directors’ meeting. consulted with the cashier 
about the affairs the bank. deposited the funds this estate 
during that period time the bank without any order court, 
and his own initiative and cannot now come into court and 
say: “Yes, was the president; yes, was director; yes, own 
one-fifth the stock; yes, attended directors’ meetings; but did 
not know anything about the financial condition the bank.” 

What was the financial condition the bank, shown the 
record this case, during this period time? True, the cashier 
the bank testified that believed the bank solvent the time 
closed, and that, his judgment, the bank would not have been 
forced close except that the other bank the town closed that 
morning and that about the hour the bank usually opened there 
was big crowd front the bank, waiting withdraw their 
deposits. The record shows February, 1931, the State Bank 
Belmond (Tyrell’s Bank) had bills payable the amount $40,000; 
whereas, July 21, 1931, the date the closing the bank, had 
bills payable $55,000—an increase $15,000. July 21, 1931, 
the day the bank closed, had cash hand the sum $3,866.38. 
The cashier the bank explained that the cash had reached such 
low level because the fact that the day before they gave their 
competitor, the bank across the street, the sum $4,000 cash. 
The bank, course, had closed and was not possible for them 
get that money back. so, the morning the bank closed, had 
less than $4,000 cash hand, while the appellant this case, 
the executor, had almost $8,000 his account. ‘The bank had 
deposits the amount was forced close 
because there were enough people outside its doors the morning 
July 21, 1931, waiting make withdrawals, take nearly all—if 
not all—of the paltry sum $3,866.38 which the bank had then 
hand cash. There had been general shrinkage deposits said 
bank during the spring and summer 1931, which resulted deplet- 
ing the cash the bank approximately from $12,000 $15,000 
period some four months. The State Banking Department its 
last examination the bank prior its closing, made February 
1931, directed that the State Bank Belmond pay its loans and 
liquidate its assets and make some specific charge-offs. But, dis- 
regard said direction—or perhaps through its inability so— 
did not take any steps liquidate its own assets and, instead 
decreasing its own indebtedness, increased same. 
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This court, course, must take judicial notice the conditions 
that existed the spring and early summer 1931, for during that 
period time there was rapid decline prices and values, all 
which was well known the appellant. The assets the State 
Bank Belmond consisted principally money loaned the 
farmers and business men that community. protect the loans 
large amount chattel mortgages had been taken, and, according 
the testimony the cashier, these loans were not liquidated 
suggested the bank examiner’s report February, 1931, because 
the price the securities was declining the time. also inter- 
esting note that, although the bank had been closed year and 
seven months the time the trial, and although had capital 
stock $80,000, the receiver had only been able pay the 
depositors the amount per cent. way dividends. 

The only defense which the appellant (the executor) urges here 
the fact that was nominal president. does not require any 
imagination foresee the ultimate result this court any court 
will permit president and director bank avoid liability, 
such case the one bar, claiming that was only nominal 
president and had actual knowledge its condition. When 
party accepts the position president bank, accepts the 
responsibilities that that position carries with it, and cannot escape 
those responsibilities saying: nominal president; pro- 
tested election; accepted the presidency because friends 
urged upon me.” 

And the case bar, the appellant, who was the president, 
director, and the heaviest stockholder the State Bank Bel- 
mond, Iowa, matter law was charged with knowing the finan- 
cial condition the bank. could have protected himself 
securing the proper order court, required statute. did 
not see fit so. 

careful reading the record convinces that the lower court 
was right, and the judgment and decree the lower court must be, 
and hereby, affirmed. 


Liability Trustee Making Investment Without 
Court Approval 


will, naming bank trustee trust fund, directed 
the trustee invest the funds safe securities its own 
choosing “by and with the approval the probate court 
Montgomery County, Ohio.” The trustee, without first 
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obtaining the approval the court, invested the fund 
Liberty Loan bonds, bonds the First Texas Joint Stock 
Land Bank Houston, and Federal Land Bank bonds. 
The approval the court was, however, later obtained. 
investments were legal investments for fiduciaries under the 
laws the State Ohio. these circumstances, was held 
that the trustee was not liable for shrinkage the value 
the securities. The general rule, stated the court, 
that, case this kind, the failure the trustee obtain 
the court’s approval prior the making the investment 
merely places upon the trustee the burden establishing that 
the investment was legal and that was not guilty 
judicious conduct. Obviously, the better course secure 
the court’s approval where the will expressly calls for such 
approval. The case which this was decided 
Trusteeship, Court Appeals Ohio, Montgomery County, 
188 Rep. 876. 

The will this case set trust fund six thousand 
dollars and named the Dayton Savings and Trust Company 
Dayton trustee. This bank subsequently resigned 
trustee and the court appointed the Union Trust Company 
Dayton successor. 

holding that the trustee was not liable for the shrinkage 
the value the investments which made, the court said: 


very interesting review contained the briefs the con- 
trolling authorities case where investments are made without the 
express approval the probate court prior the making the 
investment, but where report the trustee filed showing the 
nature the investment the trust funds and such report 

above recited, the trust instrument question follows: 
direct that said Six Thousand ($6,000.00) Dollars fund shall 
invested the trustee herein safe securities, its own choosing, 
and with the approval the Probate Court Montgomery 
County, Ohio, and the executors and trustees estate hereinafter 
named. Said trustee shall make said investment that the same 
shall safe possible, and yield great income possible.” 

Section 11214, General Code, provides for the investment 
trust funds follows: they have funds belonging the trust 
which are invested, executors, administrators, guardians, includ- 
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ing guardians the estate minors, and trustees, may invest them 
bonds certificates indebtedness this state, the United 
States, the bonds certificates indebtedness any county, 
city, village school district this state, which default has 
never been made the payment interest, bonds issued 
any bank organized under the provisions the Act Congress 
known the Federal Farm Loan Act, approved July 17, 1916, and 
amendments thereto, such other securities the court having 
control the administration the trust approves.” 

will observed that the investments question were made 
compliance with the provisions the Code Ohio. The investments 
made were effect approved the probate court approving 
the various reports filed the trustee. 

The investments under the provisions the trust were 
the choosing the trustee. Such choosing was confined the selec- 
tion securities which clearly came within the provisions section 
11214, General Code. 

The record does not disclose any willful misconduct upon the part 
either the trustees. From examination the various 
authorities cited counsel, are inclined the opinion that the 
failure secure the express approval the probate court prior 
making the investments merely resulted placing upon the trustee 
the burden showing that the investments were made pursuance 
with the provisions law, and that was guilty injudicious 
conduct making such investments. 

cannot escape the conclusion that the record supports the 
trustee these respects. 

Many authorities are cited length the briefs counsel upon 
this subject. Among them are few pertinent cases, such the 
decision the Court Appeals Hamilton County, the case 
American Bonding Co. Baltimore Second National Bank 
Cincinnati, 502, Ohio Cir. Ct. (N. S.) 
second paragraph the syllabus reads follows: “When trustee 
purchases with funds his hands bonds constituting the highest form 
investment known the law, and the investment reported the 
court his account which confirmed due course, such confirma- 
tion operates approval the investment fully though 
prior formal order had been made.” 

the case Estate Cridland, 132 Pa. 479, 362, 
the syllabus follows: 

“(a) will, directing the conversion residuary estate, 
was provided that should invested trust productive real 
estate, well secured ground-rents, mortgages, etc., after approval 
thereof prior application the Orphans’ Court having jurisdic- 
tion the accounts. 
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Under the advice counsel, the trust estate was invested 
United States bonds, payable the option the government 
the end five years, but not the pleasure the holder until the 
end twenty years. For these bonds premium was paid. 

the time the purchase was made, was believed capi- 
talists that the option the government would not exercised; but 
the end five years the bonds were called and paid the 
government their par value: 

such case, was not error, the adjudication the 
trustee’s accounts, refuse surcharge with the amount the 
principal alleged have been lost the investment the bonds 
premium, although the investment had been made without previous 
application the Orphans’ Court. 

The only effect the failure first obtain the approval 
the Orphans’ Court, was throw upon the trustee the burden 
showing that the investment was such the law permitted, and that 
the light existing circumstances there was imprudence 
making it; this had been shown beyond question: Per Penrose J.” 

Without further citing authorities, are opinion that, under 
the circumstances disclosed the record, the investment the 
trustee the funds securities authorized section 11214, 
General Code, relieves such trustee from liability for the depreciation, 
under the existing unusual circumstances, the securities which 
such funds were invested. 


Right Bank Compensation Upon Resigning 
Trustee 


Where trust agreement provides that the bank named 
trustee may resign upon giving the required notice and 
the bank does resign during the continuation the trust, the 
bank will entitled proper proportion the compensa- 
tion provided for the deed trust upon the “termination 
each Haas Hudson County National Bank, 
Court Errors and Appeals New Jersey, 170 Atl. Rep. 
611. 

The deed trust involved this case named the plaintiff, 
Hudson County National Bank, trustee and set com- 
mittee aid the management the trust. Under its terms 


For similar decisions see Banking Digest (Fourth 
Edition) $459. 
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three sets investment securities were turned over the bank 

manage for ten years until the deaths the several 
beneficiaries. 'The deed provided that the trustee might resign 
upon giving days’ notice the committee. also pro- 
vided that the trustee should have compensation per cent. 
the current income annually and further provided that, 
“upon the termination each trust,” the trustee should have 
certain additional compensation, based the average annual 
amount the trust fund. (See opinion below.) 

The bank resigned trustee after serving that capacity 
for six years. was contended behalf the beneficiaries 
that the bank, having abandoned the contract could not claim 
any benefits thereunder or, other words, that was not 
entitled compensation based the corpus the trust. 
The court, however, decided favor the trustee. 
pointed out that the trustee was entitled resign under the 
specific terms the deed trust and held that was entitled 
proportion the compensation commensurate with its 
term service. The phrase “termination each trust” was 
used the deed connection with the trustee’s compensation. 
The trust terminated, far the trustee and its right 
compensation were concerned, the time when the trustee 
resigned. 

The opinion the court, full, follows: 


The court asked construe the provisions deed trust 
relating the trustee’s compensation. 

The deed vested defendant three lots investment securities 
trust manage for years until the several prior deaths 
the three beneficiaries. set “committee” aid the manage- 
ment the trust estate certain particulars. provided: 

“The Trustee any Trustee hereafter appointed may resign 
discharged the trusts created this instrument giving 
notice such intended resignation and the date set for the same 
take effect the Committee least thirty days before the date 
set for such resignation take effect, unless the Committee shall 
accept shorter notice. 

“The Committee may, for without cause, remove the Trustee 
above named any Trustee hereafter appointed, written resolu- 
tion served upon said Trustee, signed all members the Com- 
mittee the time, not less than two number. 


, = 
’ 


THE BANKING LAW JOURNAL 553 


“In case either the resignation removal any Trustee 
aforesaid, the Committee shall have power written resolution 
signed all the members the Committee the time, not less than 
two number, appoint new Trustee) fill such vacancy 
Trustee and the compensation said Substituted Trustee shall 
fixed the instrument appointing it,” etc. 

The deed provided that the trustee should receive compensation 
annually per cent. current income, and further: 

Upon the termination each trust, the Trustee shall receive 
from the principal the trust amount computed follows: 

“An aggregate amount shall determined adding together 
the amounts principal held the trust December 31, 1927, and 
each succeeding day December until the termination the 
trust and also on, the date the termination the trust termi- 
nated otherwise than the day December; and the amount 
received the Trustee the termination the trust shall 
one per cent. said aggregate amount divided the number 
calendar years during which the trust was existence; for the pur- 
pose determining the number calendar years aforesaid, the 
period from the date hereof until December 31, 1927, and the period 
next preceding the date the termination the trust and commenc- 
ing the next preceding day December shall count 
calendar year. such number calendar years shall less than 
ten, the amount paid the Trustee shall the proportion 
the compensation determined aforesaid which said number 
calendar years bears ten.” 

This provision entitles the trustee, upon termination the trust, 
compensation the rate one-tenth per cent. the average 
amount corpus. Defendant discharged its duties trustee for six 
years, and then resigned. claims compensation amounting 
six-tenths per cent. the average principal sum, while com- 
plainant denies that defendant entitled any such compensation. 
The decision depends upon the construction the instrument. 

The expression “termination the trust,” opinion, included 
not only the final transfer the trust estate the beneficiary, but 
also the resignation discharge the trustee named the deed 
and the transfer the trust fund new trustee. Although 
the latter case the trust would continue far the beneficiary 
concerned, would terminate far affects the trustee named 
the deed; the trust relationship between defendant and complain- 
ant, created the deed, would end. The phrase “termination the 
trust” used connection with the compensation the trustee, and 
must construed relation that subject bring about 
reasonable result. The amount compensation principal was 
made dependent upon the length time the trustee administered the 
property. cannot assume that the parties intended that defendant 
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would entitled certain compensation continued manage 
the trust for given period until the death the beneficiary, but 
that would receive compensation principal were removed 
the committee resigned the close equal period. The 
value defendant’s service would the same, regardless the 
cause termination the service. 
Defendant argues that party contract who has abandoned 
performance may not claim the benefits the contract. The de- 
fendant, resigning trustee, was acting strict compliance with 
the contract, and was guilty breach thereof and derelic- 
tion. may properly claim everything which the contract entitles it. 
conclude that the defendant should have the compensation 
claims. 


Duty Bank Administrator Collecting Note 


While bank, acting administrator estate, must 
act with diligence the matter collecting assets belonging 
the estate, the bank will not charged with negligence 
failing collect note where the course pursued the bank 

was one which might have been adopted under the circum- 
stances persons ordinary prudence. Citizens National 
Rep. (2d) 745. 

this case, the bank presented its account administra- 
tor the estate Moses Brewer. The heirs Brewer filed 
exceptions claiming that the bank should surcharged for 
$6,078.10, the amount payable Brewer note fell 
due after his death. the lower court, this amount was 
charged against the bank. The decision was, however, re- 
versed appeal. The facts are set forth the opinion the 
appellate court, part which reads follows: 


The bank had nothing with the taking this note, and had 
control over until qualified administrator April, 1931. 
When the note fell due July 1931, the bank once notified 
the makers the note, Turner, Turner, and Kelly 
that the note was unpaid and must paid once. They then went 
see Mrs. Brewer and her son, appealing for renewal. The result 
was that the Brewers signed written agreement dated July 14, 1931, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §462. 
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which, after setting out the facts, concluded follows: 
the signers the said note are unable pay the same, now 
agreed the undersigned and Administrator hereby 
authorized and directed grant renewal the said note for 
period six months the condition that the sum least 
$500.00 paid, and mortgage real estate executed and de- 
livered the said administrator secure the payment the said 

The paper was dated the day was drawn, but was not 
signed all the parties until few days later. After was signed, 
the Brewers and the debtors met the bank, and the question what 
property was mortgaged secure the note was discussed. 
Mrs. Brewer was unwilling accept the mortgage that the debtors 
proposed give, and the parties left without anything being done. 
The $500 was not paid, and there were some conferences after this 
which resulted nothing being done. The bank was willing take 
the proposed mortgage, but Mrs. Brewer objected, and her children 
either sided with her took action. bank had placed the 
note the hands its attorney, with directions sue upon before 
the paper July was presented. The attorney had drawn the 
petition, but had not filed and did not file after this paper was 
signed. next term the Harlan circuit court began the 
third Monday August, 1931. Turner was member the 
grand jury, and during that term was taken suddenly sick and died 
August 26, 1931. When Turner was taken sick, and before 
died, Mrs. Brewer wrote the bank note, view his sickness, tell- 
ing the bank the best could, but the officer the bank thought 
that Turner was too sick then anything, and nothing was done. 
After Turner’s death, the bank did not bring suit the note, be- 
cause suit could brought against his estate until six months 
after the administrators qualified. 

Melheiser Central Trust Co., 237 Ky. 760, S.W.(2d) 
377, 379, the rule the responsibility personal representative 
thus stated: “It also well settled that all matters pertaining 
the estate the executor under the legal duty exercise that 
degree care and diligence which ordinarily careful and prudent 
persons exercise their own personal affairs. The failure 
negligence for which liable. Barth Fidelity, etc., Trust Co., 
188 Ky. 799, 224 351; State Meagher, Mo. 356, 100 
Am. Dec. 298; Parks McDaniel, 801, 117 Am. 
St. Rep. 878 and notes.” 

the same effect see May Walter’s Ex’rs, 149 Ky. 754, 149 
1014; McCallister Stanley, 186 Ky. 838, 218 237, 
and cases cited. 

Turner, conceded, was insolvent his death August 
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26, Turner was also then insolvent. But insisted 
that Kelly had property subject execution and that the bank was 
negligent and should held responsible for the loss the money for 
this reason. Baker, the attorney whose hands the note had 
been placed for collection the bank July, 1931, before the paper 
above quoted was executed, testified brief follows: Mrs. Brewer 
objected the mortgage which was offered. Turner was 
going bring down some deeds some other property before 
could give her mortgage this property, but, before anything was 
done, was taken sick and died. Mrs. Brewer wanted, not. suit, 
but payment secured renewal and mortgage. prepared suit 
file, but. did not file because the death Turner, 
the action could not brought against his estate for six months. 
that time they were trying all the time get mortgage that 
would satisfactory the Brewers. 

Kelly testified that had land worth $10,000 that was 
unincumbered, and also had store worth $3,000, but, shown 
the proof, there was over $18,000 execution lis pendens liens 
against Kelly before the $6,078.10 fell due. addition this, there 
were large sums claims the hands lawyers about this time. 
Forester had claims amounting $18,000; Morgan, 
$6,000; Baker, $17,000; and there were other debts out, 
amounting over $20,000. The store was sold under judgment 
obtained the May term, 1931, and other judgments rendered 
that term are still unpaid, and the claims the hands the at- 
torneys were also unpaid. 

The facts show clearly that Kelly was insolvent July 
1931, when this note matured, and from all the facts the court 
satisfied that, the bank had secured judgment this note 
the November term the court, could not have made the debt out 
the defendant execution. The bank was not blame for 
not suing the August term, for the efforts secure renewal 
giving mortgage had not been given until that term began, and 
the suit which the bank had prepared was not filed that term for 
that reason. The only ground for holding the bank liable for its 
failure sue the November term, but not liable for this, 
except the extent that the plaintiffs’ debt was lost reason its 
not suing then. Kelly was badly involved, there were many 
executions against him and lis pendens liens that very doubtful 
that anything could have been made out him judgment 
rendered the November term, when there were many outstand- 
ing older liens and judgments, some which have not been paid and 
are still outstanding. The liens the outstanding execution were 
not only liens against the property which they were levied, but 
were liens all his property subject execution, and additional 
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levies might made any time before the executions expired. the 
bank had acquired any lien mortgage contract with Kelly 
after the August term, 1931, clearly under the proof shown might: 
have been adjudged preference under the act 1856. Under such 
circumstances have here, man ordinary prudence, with all 
the facts before him, might reasonably have concluded that was 
safer and better wait while and not rush things when there were 
many outstanding executions and the result was uncertain. 
was unusual situation. The panic 1929 had come on. The 
values all lands had gone down. This was especially true coal 
property, such Kelly had. The administrator not held 
liable for the loss debt when confronted with such difficulties 
that men ordinary prudence might differ the best course 
pursue. The bank here, the advice its attorney, concluded 
wait six months that could sue all the makers the note one 
suit. The facts they are now shown were not then all known, and 
all the facts, and view the admitted fact that many other 
claims, which were put the hands attorneys, are unpaid, the 
court concludes that the administrator should not charged with 
the loss this debt. 


Agreement Accelerating Maturity Loans 
Where Debtor Assigns Accounts 
Receivable 


loan agreement between borrower and bank pro- 
vided that, the borrower assigned any accounts receivable, 
all his obligations the bank should become immediately 
due and payable. The borrower assigned certain accounts 
and the bank exercised its right under the contract accelerate 
the due dates the borrower’s loans and applied the bor- 
rower’s checking account satisfaction the loans. The 
borrower subsequently went into bankruptcy. was held 
recent decision the United States District Court, 
Edwards Sterling National Bank Trust Co., Fed. 
Supp. 925, that this did not constitute preference under 
section the Act (11 Code 96), de- 
claring unlawful preferential payment creditor within 
four months bankruptcy. 

The contract between the borrower and the bank this 
case read follows: 
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The undersigned (called Borrower) procure credit loans 
from time time from Sterling National Bank Trust Company 
(called Bank) negotiable paper otherwise hereby furnishes 
Bank with the following full and true Financial Statement 
July 31, 1931, knowing that Bank relies hereon and (unless written 
notice change given hereinafter set forth) will continue 
rely hereon the making such loans giving such 
consideration thereof the undersigned agrees: This statement shall 
considered continuing true unless written notice change 
given; written notice any material change will given immedi- 
ately; proper, accurate and up-to-date books account will kept 
Borrower and upon request all any thereof will produced 
for examination Bank with the right copy them; Borrower’s 
accountant shall promptly comply with all Bank’s requests from 
time time for such information and for the inspection such state- 
ments and papers may have concerning Borrower (whether same 
confidential not); Borrower, any party primarily 
secondarily liable Bank for any Borrower’s obligations, should 
fail, become insolvent, commit act file petition 
ruptcy, make assignment for the benefit creditors, the 
Borrower shall fail notify the Bank any material change, 
produce request any books called for permit the examination 
thereof, Borrower’s accountant fail refuse comply with 
Bank’s request for information and inspection above provided, 
judgment shall rendered, warrant attachment issued, 
petition bankruptcy filed, against Borrower any such 
parties Bank’s opinion shall increase its risk the premises, 
appointed for Borrower any such other parties, any state- 
ments herein untrue Borrower any time fails to, comply 
with the terms hereof Borrower any such other parties 
fail pay any obligation owing Bank, then and any such 
event Borrower’s obligations Bank whether the same direct, 
indirect contingent, matured unmatured, shall become immedi- 
ately due and payable, without notice demand, and Borrower shall 
pay the same. addition all other remedies may have, Bank 
hereby given continuing lien upon all Borrower’s property, funds 
and deposits with Bank, for the payment any and all obligations 
Borrower Bank, whether direct, indirect contingent, matured 
unmatured, which lien shall not deemed have been waived 
the Balance Borrower’s property, funds and deposits the 
failure exercise same any part thereof, and upon the occur- 
rence any the events enumerated the preceding sentence, 
Bank may apply said property, funds and deposits against any 
all Borrower’s said obligations Bank. Until Borrower shall 
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give Bank new statement notice writing the contrary, this 
statement shall regarded representation and warranty each 
occasion Bank shall extend credit make renew loan Borrower 
that the following statement each such occasion true and 
specifically made and repeated for the purpose procuring from 
Bank the faith thereof such credit loan renewal loan, and 
that each such occasion the actual net worth Borrower 
less than that shown the following statement, and notwithstanding 
the receipt such new statement (except statement 
Bank’s form) each such occasion the foregoing rights and 
remedies Bank shall read into and become part said obliga- 
tions Borrower. 

(The details borrower’s financial statement were here inserted 
and the contract continued thus:) 

have not hypothecated any our Accounts Receivable 
Merchandise and should any future time, agree 
notify you immediately. know our own knowledge and not 
from information imparted our bookkeeper any other person, 
that the foregoing statement correct and that our condition today 
good when above inventory was taken, and that have 
since then sustained serious loss through either bad debts, deprecia- 
tion our merchandise, otherwise. The undersigned has read both 
sides this statement and expressly represents that all the facts and 
figures mentioned therein are within the personal knowledge the 
undersigned. 


Name Corporation: 
Simon Millberg, Pres., Officer. 
Date Signed: 
New York City, 8/13/1931. 


This action was brought the trustee bank- 


against the bank recover the amount applied 
the bank the satisfaction its claim. holding that the 


trustee could not recover, the court said: 


The essence the claim the part the plaintiff (trustee 
bankruptcy), whose case has been argued with great deal ability, 
both the analysis the facts and the discussion the law, that 
the financial statement contract with the depositor, which the 
background the whole situation this case, was invalid because 
looked forward action accelerating any debts due from the 
depositor the bank situation which would make the creditor 
uneasy; that is, the plaintiff has claimed that assignment 
receivables should put the creditor inquiry. 
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not find myself entirely agreement with this theory. 

not think that the assignment receivables would such 
signal creditor that would necessarily put him inquiry 
solvency insolvency the debtor, but was one the 
stipulated events default which debts could accelerated, 
provided for the financial statement contract above mentioned. 

The provision was instance foresight the bank, and 
hold that the bank was position lending bank lend 
such terms deemed advisable. was zone free 
contract when made the contract under discussion. 

Indeed, far New York state, wherein the contract was made, 
concerned, the general principle accelerating accounts certain 
contingencies recognized the Debtor and Creditor Law (Consol. 
Laws, 12), 151, which became effective April 1927, long before 
this contract was made, and the contract must deemed 
accordance with the public policy the state wherein was made. 

The New York statute reads follows: 


151. Right set off against unmatured debts. debtor 
shall have the right upon the filing petition bankruptcy 
against; the making assignment for the benefit creditors 
by; the application for the appointment, the appointment, 
any receiver of, any the property of; the issuance any 
warrant attachment against any the property creditor 
set off and apply against any indebtedness, whether matured 
unmatured, such creditor such debtor, any amount owing from 
such debtor such creditor, any time after, the happening 
any the above mentioned events, and the aforesaid right set 
off may exercised such debtor against such creditor against 
any trustee bankruptcy, assignee for the benefit creditors, 
receiver attachment creditor such creditor, against anyone 
claiming through such creditor such trustee bankruptcy, as- 
signee for the benefit creditors, receiver attachment creditor, 
notwithstanding the fact that such right set off shall not have 
been exercised such debtor prior the service upon such debtor 
notice the filing any petition bankruptcy against, 
the making any assignment for the benefit of, creditors by, 
the application for the appointment, the appointment 
any receiver any the property of, such creditor the 
service upon such debtor any warrant attachment against the 
property such creditor.” 


This statute mentions substantially all the events default which 
are mentioned the contract between the bank and the 
Manufacturing Company, Inc., with the exception the assignment 
receivables. 
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That event default which, seems me, the bank had 
perfect right put because, necessarily, its agreement with its 
depositor make loans was predicated its maintaining its 
business going concern keeping its receivables its own hands 
and not discounting them large percentages with loan companies. 

far know there have not been any decisions either the 
federal courts the New York state courts which deal with the 
inclusion financial statement contract, here, event 
default not enumerated the New York statute, but seems me, 
have stated, that the bank and its depositor were zone 
free contract and that such financial statement contract might very 
well supported even the absence provision similar section 
151 the New York Debtor and Creditor Law. 

There is, however, the state court unreported decision the 
Appellate Term the Supreme Court for the First Department, filed 
March 10, 1932, which that court reversed the decision the 
Municipal Court the borough Manhattan, Fifth District, which 
reported Samuels, Receiver, Public National Bank Trust 
Co. New York, 140 Misc. 744, 251 671. 

that case the Municipal Court had refused allow bank 
accelerate the due date certain notes, vis-a-vis receiver appointed 
supplementary proceedings, although section 151 the Debtor 
and Creditor Law was then effect and the bank had financial 
statement contract, similar effect the contract here, which con- 
tained the provision that the appointment receiver should the 
basis for the acceleration unmatured paper. The Appellate Term, 
reversing the Municipal Court per curiam opinion, said: 

“By virtue the provisions the agreement between the bank 
and its depositor, well the right given the bank under section 
151 the Debtor and Creditor Law, the bank was justified apply- 
ing the credit balance the judgment debtor toward the payment 
his unmatured indebtedness the bank.” 

The significant part that opinion the emphasis put the 
three justices who sat the Appellate Term the contractual 
nature the right. They did not rely the statute only and, 
although confessedly, the event default herein involved not 
statutory event default, was contractual event default and 
rely, decision, its validity such contract. 

Ed. 691, and Hoey Co. (C. A.) (2d) 764, 
there was proposed pledge res—in the first case receivables, and 
the second seat the New York Stock Exchange. each case 
the res was reason its nature, subject diminution value; 
the first case the payment off the receivables, and the second 
the creation debts from the owner the Stock Exchange seat 
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other members the Stock Exchange. the Ratner Case the 
borrower was allowed collect his receivables without accounting 
for them, and the Hoey Case the owner the Stock Exchange 
seat did not have maintain his seat free the members’ claims 
above referred to; and the courts held each case, understand 
it, that the difficulty therein was that the dominion over the alleged 
pledged res was left with the pledger and was not the hands the 
pledgee, and, consequently, the pledges never really achieved the in- 
tended status pledges and were without value. other 
words, that lien might only impinge and adhere res which was 
arranged maintained with certain stability, and which could 
not dissipated the pledgee’s discretion. 

But the present case, understand it, not case 
attempt create lien the bankrupt’s bank account. This 
case contract which the bank agreed give credits the 
bankrupt only consideration the bankrupt surrendering certain 
rights, inter sufficient for this case—the right await the 
due date his commercial paper before being called pay. 
There was not lien the bank account the bankrupt. The bank 
account was merely debt the bank the bankrupt and 
unable perceive how, with any proper use the term, bank 
might have lien obligation which owed. Being subject 
increase and decrease withdrawals and deposits, the bank account 
was merely, for whatever was it, means, the happening 
évent default enumerated the contract above referred to, 
liquidating, whole part, depending its quantum, the obliga- 
tion owed the bankrupt the bank. was properly speaking 
not security for payment, but opportunity securing payment. 


Drawee Bank Liable Paying Forged 


Indorsement 


drawee bank, which pays check bearing forged 
unauthorized indorsement, will liable the payee the 
check for its amount. 

There sharp conflict among the decisions the dif- 
ferent states this question, large number them holding 
that the drawee bank not liable case this kind. The 
latest decision this point which has come our attention 
State First National Bank Albuquerque, Supreme 


similar decisions see Banking Journal Digest (Fourth 
Edition) §526. 
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Court New Mexico, Pac. Rep. (2d) 728, holding that 
such liability may imposed. 

this case appeared that two checks aggregating about 
$1,250 were delivered the tax collector Socorro County. 
Instead turning these checks over the country treasurer 
should have done, the collector indorsed the name the 
county treasurer the checks and collected them. The 
county subsequently brought this action against the bank 
recover the amount the checks. holding that the bank 
was liable, the court said: 


The defendant practically rests its case before upon Comp. St. 
1929, 27-295, part the Uniform Negotiable Instruments Law, 
reading: check itself does not operate assignment any 
part the funds the credit the drawer with the bank, and the 
bank not liable the holder, unless and until accepts certifies 
the check.” 

cites array cases, most important which First Na- 
299, declaring the effect the principle stated the foregoing stat- 
ute. These cases deny recovery upon the check because want 
privity between the payee and the drawee. With this principle 
and its application the cases cited have quarrel. But here 
the action not sought sustained one contractu, but 
rather delicto for the conversion. 

the Whitman Case the action was upon the 
Certainly the bank had breached contract with the payee. sus- 
tained contractual relation toward her. The holding that case 
does not support denial liability for the bank’s wrongful inter- 
meddling with the property the payee, nor was recovery sought 
that theory. 

The United States Circuit Court Appeals for the Fourth 
Circuit, Fidelity Deposit Company Maryland Bank 
Charleston, 267 367, 370, makes this plain. After citing the 
Whitman Case, said: “When come consider the above author- 
ities, find that the Supreme Court the United States has 
decided only that action contractu the check payee 
against the bank before acceptance will not lie, but did not decide 
that action for conversion could not maintained. 
fore the real question presented this case has not been directly 
passed upon any decision the Supreme Court.” The court then 
proceeded hold that the facts alleged raised issue which should 
the jury whether the defendant was liable for conversion. 

Similarly Paul Goodall Real Estate Ins. Co. North 
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Birmingham American Bank, 225 Ala. 507, 144 So. where the 
Whitman Case and another from Louisiana (M. Feitel House Wreck- 
ing Co. Citizens’ Bank Trust Co., 159 La. 752, 106 So. 292) 
the same effect were cited, the court said: “It appears that the 
plaintiffs those cases rested their rights actions the checks 
themselves, and hence privity contract between the payee and the 
drawee was essential cause action. Code 1923, 9207. 
the instant case the basis the plaintiff’s cause action the 
wrongful conversion the check, and, under the law settled 
this state, could sue trover for conversion waive the tort, and 
sue for money had and received.” 

section the Negotiable Instruments Law providing that 
check itself does not operate assignment any part the 
funds the credit the drawer with the bank, and that the bank 
not liable the holder unless and until accepts certifies the 
check (section 3098, General Statutes), does not The plain- 
tiff not suing the bank for breach contract not paying the 
check. suing the bank, because the latter has undertaken 
exercise ownership over check which belonged the plaintiff with- 
out its authority—because the bank had its possession funds, the 
proceeds the check, which should have paid the plaintiff, but 
negligently failed so.” Louisville Nashville Co. Citizens’ 
Nat. Bank, Fla. 385, So. 104, 106, 1918C, 
610. 

therefore not consider the Whitman Case any sense 
authority against payee’s right recover against drawee bank 
for its wrongful act paying stranger the proceeds the 
payee’s check forged unauthorized indorsement. The great 
weight authority, whether before after adoption the Nego- 
tiable Instruments Law, sustains such right recovery. 
764, 767, and supplemental case note 1078; 
Harvard Law Review, 269; Paul Goodall Real Estate Ins. Co. 
Northern Birmingham American Bank, 255 Ala. 507, 144 So. 
Morris Bailey Steel Co. Bank Pittsburgh, 277 Pa. 81, 120 
698; Byrne Dennis, 303 Pa. 72, 154 123; Graham Sav- 
ings Inst., Mo. 186 (form action not disclosed); Szwento 
Juozupo, etc., Co. Manhattan Savings Inst., 178 App. Div. 57, 164 
498; Spaulding First National Bank, 210 App. Div. 216, 
205 492, affirmed 239 586, 147 206; Kentucky 
Title Savings Bank Trust Co. Dunavan, 205 Ky. 801, 266 
667; Louisville Nashville Co. Citizens’ Peoples’ Nat. 
Bank, Fla. 385, So. 104, 1918C, 610, with case note. 

too well settled admit controversy that bills ex- 
change, drafts, and checks may the subject conversion. 

“Negotiable instruments are chattels, and such are subjects 
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conversion well any other articles personal property. And 
has been uniformly held that promissory notes are subject con- 
version, are also bills exchange, drafts and checks, because 
their seizure and their transfer bona fide holders for value the 
owner may lose the thing action which they represent.” 
18, 13, under title “Trover and Conversion.” See, also, Kansas 
City Casualty Co. Westport Avenue Bank, 191 Mo. App. 287, 177 
1092, and Good Roads Machinery Co. Broadway Bank 
(Mo. App.) 267 40, 

Recovery facts amounting conversion may not correctly 
hypothesized the idea that the bank has misappropriated any 
moneys funds belonging the payee. Were such showing con- 
dition recovery properly should fail. the conversion 
the bank the payee’s property, the check, which gives rise the 
action. The fact that the measure his recovery prima facie the 
face value the paper converted (Kansas City Casualty Co. West- 
port Ave. Bank, supra, and First Nat. Bank Montgomery Cotton 
Mfg. Co., 211 Ala. 551, 101 So. 186, supra)—the measure re- 
covery, actionable, the present facts contract— does not 
transform the action into one contract. different facts from 
those here shown the measure damages conversion might less 
than the amount the check. 

Surely action conversion the true owner check 
against one other than the drawee upon facts concededly amounting 
conversion would not for moment questioned. mere 
coincidence that the wrongdoer chances the bank upon which 
the check drawn does not absolve from liability. Nor 
think was either the purpose thought the Negotiable Instru- 
ments Law declaring the relationship, want it, the payee 
check toward the drawee contractually, license wrong 
the latter upon the former’s property rights check. 

the drawee wrongfully obtains and withholds possession 
check the payee, who would question the latter’s 
repossess the same replevin? Certainly, nothing the Negotiable 
Instruments Law would deny him this right. Nor there any more 
reason for denying his otherwise obvious right recover for the 
conversion his property the check. 
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BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK LIABLE PAYING CHECK INDORSED 
UNDER POWER ATTORNEY 


Kiekhoefer United States National Bank Los Angeles, California 
District Court Appeal, Pac. Rep. (2d) 483 


power attorney authorizing the attorney fact sign, 
seal, execute, deliver and acknowledge such deeds, leases 
bills, bonds, notes, receipts, evidences debt,’’ does not authorize 
the attorney fact indorse cashier’s check payable his prin- 
bank which pays check such indorsement 
will liable the principal for the amount. 

this case, the power attorney question was given 
plaintiff one Palmer. under this power, Palmer executed 
trust deed the plaintiff’s property for that 
amount paid off existing incumbrances and received cashier’s 
check for the balance $5,654.91 from the defendant United States 
National Bank which handled the escrow transaction. When Palmer 
presented the check, indorsed himself attorney fact, the 
Bank Italy, the bank refused cash the check upon this indorse- 
ment. Palmer later presented the check bearing what appeared 
the genuine indorsement the plaintiff, but which indorsement 
was really written Palmer and the check was cashed. was 
held that the defendant was liable the plaintiff for the amount 
the check. The defendant was liable the theory that the plain- 
tiff’s indorsement was forgery. appears, however, that the de- 
fendant would also have been liable the check had been indorsed 
the plaintiff’s name Palmer attorney fact, for the reason 
that the power attorney conferred upon him authority 
indorse instrument this character. 


Action Emma Martha Kiekhoefer against the United States Na- 
tional Bank Los Angeles. Judgment for defendant, plaintiff 
appeals. 

Reversed. 

Andrews and Lewis Andrews, both Los Angeles, for 
appellant. 

Edmund Nelson and Berrey, both Los Angeles, and Louis 
Ferrari, San Francisco, for respondent. 


Mr. Presiding Justice PULLEN delivered the opinion the court. 


NOTE— For see Banking Law Journal (Fourth 


Edition) §57. 
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This appeal plaintiff, who prior her marriage was known 
Emma Martha Storz, action recover money paid defend- 
ant and charged against the account plaintiff upon order which 
plaintiff claims was not authorized her. 

One Arthur Palmer held general power attorney from plaintiff. 
executed deed trust property for $8,000 and out 
that amount paid off $2,000 existing and certain other 
deductions and procured check for the remainder $5,654.91 
from the United States National Bank, which handled the escrow. 
Palmer first presented this check the Bank Italy, indors- 
ing the same with plaintiff’s name, himself, her attorney 
fact. The bank refused cash the check upon this indorsement. 
Palmer withdrew the check and subsequently again presented the same 
for payment which then bore the indorsement, ‘‘Pay the Order 
Arthur Palmer Company,’’ and under that indorsement appeared the 
name plaintiff, whereupon the Bank Italy accepted the same and 
paid Palmer the amount the check. This indorsement and the 
signature plaintiff were not her handwriting, but were written 
Palmer. the contention plaintiff that the indorsement 
Palmer her signature was unauthorized and defendant bank was liable 
for payment made thereon. 

The first question that confronts whether not the indorse- 
ment was forgery. Respondent insists that was not because Palmer, 
holding unrevoked power attorney, was expressly authorized 
indorse. 

further urged that respondent was entitled rely upon the 
indorsement because Palmer was authorized attorney fact ex- 
ecute the indorsement appellant. The power attorney its terms 
appointed Arthur Palmer plaintiff’s attorney ‘‘for and 
name, place and stead, and for use and benefit, ask, demand, 
sue for,’’ ete., and also ‘‘for and name, and act and 
deed sign, seal, execute, deliver and acknowledge such deeds, leases 

bills, notes, receipts, evidences debt, and such other 
instruments writing whatever kind and nature may neces- 
sary proper the However, nowhere found power 
execute bills exchange, promissory notes, checks, drafts, any 
form negotiable instrument. The word ‘‘bill’’ found the power 
cannot, standing alone, inferred cover bill exchange other 
negotiable instrument, nor does ‘‘note’’ refer negotiable in- 
strument without being designated. The authority general at- 
torney not unlimited and while its apparent authority not 
restricted undisclosed limitations must, however, confined 
such transactions are incident and appertain the business his 
principal and that part thereof intrusted his care. Strained and 
unnatural constructions are avoided and limited those which 
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are reasonable and ordinary. The scope the general agent’s authority 
vol. 740) and particularly must one scrutinize the act agent 
when the agent assumes make indorse negotiable instruments 
Cor. Jur. 205, 564; Brown Rouse, 237, 
1044). 

paper, such bills, notes, and checks, passes current 
limited extent like money, and accordingly power agent 
execute indorse strictly limited, and will never lightly 
inferred, but ordinarily must conferred expressly. The most com- 
prehensive grant, general terms, power agent conveys 
power subject the principal liability upon such paper unless the 
exercise such power necessary the accomplishment the 
agency that such intent the principal must presumed order 
make the power effectual. Thus such power ordinarily not 
inferred from general authority manage business, unless 
such authority necessarily implied from the peculiar circumstances 
the particular case and indispensable the proper execution 
the authority granted.’’ Cor. Jur., 280, pp. 636, 637; Golinsky 
Allison, 114 Cal. 458, 295. 

not believe, therefore, that the authority conferred upon 
Palmer gave him power indorse negotiable instruments general 
nor the check here involved particular. Furthermore, the bank was 
placed upon notice the attorney fact being named the beneficiary 
the indorsement and the power being expressly for the use and 
benefit plaintiff should have caused the bank have made inquiry 
regard thereto. Sections 2229 and 2232, Civ. Code. 

Neither believe the evidence supports the claim that the bank 
relied upon power Palmer indorse for plaintiff. The 
discloses the first indorsement was— 


Martha Storz 
Arthur Palmer, Attorney Fact 


This indorsement the bank refused and the check was re- 
turned had presented it. That indorsement was then 
drawing lines across and the word was writ- 
ten over and the check was again presented, indorsed, ‘‘Pay the 
order Arthur Palmer and below was what appeared 
the genuine signature ‘‘Emma Martha Storz.’’ This signature 
had been placed there Palmer and fact was tracing 
original signature plaintiff and upon representation the check was 
paid the bank. seems apparent, therefore, that the bank did not 
pay upon the authority the power attorney, had rejected that 
indorsement, but did pay upon the signature Emma Martha Storz, 
believing her true and genuine signature. The bank, having 
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actual knowledge existing outstanding power, cannot now 
shield itself from unauthorized payment plaintiff’s funds 
asserting the existence this unknown power. the first indorsement 
was knowledge the bank outstanding authority Palmer, they 
failed investigate the scope thereof restrictions thereon and did 
not require inspection the power itself. The bank could not have 
been misled the power, for Palmer did not purport act under 
nor the bank purport pay virtue thereof. the absence 
negligence the part the depositor inducing such payments when 
bank pays check forged indorsement the payee’s name does 
its peril. Los Angeles Investment Co. Home Savings Bank, 

find support the evidence ratification Palmer’s acts 
plaintiff. does not appear that plaintiff had knowledge the 
forgery Palmer and the payment the bank until some ten months 
thereafter, and any dealings she may have had with him prior 
knowledge her part his misdeeds cannot charged against her. 

Neither the facts bar plaintiff’s action reason laches. The 
check question, which was draft and therefore returned 
and retained the bank, was cashed November 16, 1927. Plaintiff 
did not that Palmer had used the power attorney bor- 
rowed money her property until about April 15, 1928, and she did 
not know the forgery her name the check until August 1928, 
when the check was for the first time produced defendant Palm- 
er’s preliminary hearing charges forgery the indorsement 
this and grand theft. was probably August 1928, also, 
that defendant herein learned for the first time that the indorsement 
question was forgery. The present action was commenced February 
24, 1930, after negotiations between the parties hereto endeavor 
adjust their respective rights. 

support the contention respondent that was justified 
relying upon the act Palmer the attorney fact appellant, 
cites several cases, the first being Flat Top National Bank Parsons, 
Va. 51, 110 491. that case Benton and Parsons were 
partners. Benton signed the latter’s name maker promissory 
note payable himself, indorsed and gave collateral security 
for his own $15,000 note plaintiff bank. prior 
thereto Parsons had given Benton power attorney, expressly author- 
izing him sign and execute negotiable instruments. The court found 
that the proceeds this transaction were turned over Parsons and 
were ultimately used for his benefit, and the court held was his duty 
upon repudiating the note the hands plaintiff bank 
the money received thereon. the instant case plaintiff did not give 
her agent Palmer express authority sign and execute negotiable 
instruments,’’ nor did she receive anything either directly indirectly 
from the transaction involving the forgery the indorsement the 
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check. The next case referred respondent Indiana Flooring 
Co. District National Bank, App. 391, 280 522. that 
the agent plaintiff had complete charge the Washington 
office the plaintiff corporation and accepted and refused credits, 
made all collections, received payments cash, notes, checks pay- 
able the order plaintiff himself. also indorsed, cashed, 
deposited checks and bought merchandise for which paid check 
cash. Blank checks signed officer the company were de- 
livered him countersign, fill the necessary amounts, and cash 
them the bank. conceded had authority indorse for de- 
posit the checks herein involved, but the authority cash them 
challenged. apparent that this case the agent had authority 
indorse checks and that was necessary and incident his employment 
and the nature his business. The next case cited respondent 
Salen Bank State New York, 110 App. Div. 636, 
361. The plaintiffs therein granted full power their agent in- 
dorse checks blank without any restrictive words, but they restricted 
the use which should make the check after had indorsed 
requiring deposited the bank their This failed do, 
but departure the agent such authority and instructions was 
mere diverting negotiable instrument from authorized use, 
which the loss would fall upon the rather than upon 
bona fide holders for value and without notice. other words, the 
unauthorized diversion the checks would not make the original in- 
dorsements forgeries. the case bar the power attorney the 
agent Palmer did not authorize him indorse for deposit for any 
other purpose. the case Otis Elevator Co. First National Bank, 
163 Cal. 31, 124 704, 529, the agent had been 
intrusted with the duty filling out checks signed his prin- 
cipal and presenting them and having them cashed the depositary 
bank over period several years. The agent certain checks 
changed the designation from third person made payable 
bearer and raised the amounts, and other checks payable bearer 
raised the amounts, all which the bank paid. was there held 
where the principal holds out the agent competent and fitted 
trusted thereby effect warrants his fidelity and good conduct 
within the scope his ageney and when checks are regular appear- 
and nothing appears raise suspicion their validity, the 
loss falls upon the depositor where the agent forges alters them. 
This differs from the case bar that the agent had express 
authority perform the acts complained of. The acts the agent 
were customary the business the principal and the agent had been 
acting depositing cashing checks for his principal over 
period years and was held out over considerable time trusted 
employee. Respondent also cites the cases Cluett Couture, 140 
App. Div. 830, 125 813, Hanger Mfg. Co. Chelsea 
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Exchange Bank, 183 App. Div. 441, 170 759, and Substantial 
Ass’n Real Estate Title Ins. Co., Pa. Super. Ct. 211, 
all which may likewise distinguished. 

therefore believe from the foregoing that respondent was not 
authorized honoring the check question, and the judgment should 
and hereby reversed. 


DEPOSITS RECEIVER NOT ENTITLED 
PREFERENCE 


Bridge First National Bank-Detroit, District Court (Michigan) 
Fed. Supp. 442 


official capacity not ‘‘special the absence 
agreement between the bank and the depositor making special 
deposit. Consequently, the receiver not entitled preference 
payment over other depositors upon the failure the bank. 


Equity. Suits John Bridge, receiver for the Interstate Freight 
Corporation, against the First National Bank-Detroit and Thomas, 
conservator for such bank, and the Equitable Trust Company, re- 
ceiver for Bird Sons, against the Guardian National Bank 
Commerce and Schram, for such bank. exceptions 
the findings fact and law the report special 
master who concluded that the bills complaint should dismissed. 

Report the master approved and confirmed, and exceptions thereto 
overruled. 


KNIGHT, J.—The plaintiffs are receivers appointed equity 
suits. Acting such they made certain deposits the above-named 
banks. Some such deposits were carried the books the bank 
savings deposits, some commercial deposits subject check, and some 
deposits evidenced certificates deposits issued the bank. Some 
accounts bore interest. Each the defendant banks insolvent and 
charge receiver appointed the Comptroller. 

These suits have been brought have such deposits declared 
trust funds special deposits and such entitled priority pay- 
ment over general deposits. 

These suits were also brought suits behalf all other 
equity receivers similarly situated, pursuant the provisions Federal 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §147. 
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General Equity Rule (28 USCA §723). Certain other receivers 
equity have intervened plaintiffs herein. Exceptions taken the 
plaintiffs the findings fact and conclusions law the report 
the special master now come for hearing before this court. Since 
decision herein affects bank deposits all receivers equity suits, 
its importance will appreciated. 

The master found fact that the deposits question were made 
without any order expressly authorizing such receivers make general 
deposits, and that the deposits were made without any agreement creat- 
ing trust special deposit. 

The master found fact that, although the banks had knowledge 
that the funds deposited were receivership funds, neither had reason 
suppose that the making such deposits were unlawful; and, further, 
there evidence any negligence, misconduct, bad faith the 
part the banks. 

The special master found matter law that the plaintiffs had 
not sustained the burden showing that there was any agreement ex- 
pressed implied special deposit trust; that the deposits 
question were ‘‘general deposits’’; that the equity receivers had 
implied authority make ‘‘general distinguished from 
trust special deposits; that the deposits question not constitute 
loan the bank; finally, that the plaintiffs are not entitled the 
relief sought, and that the bills complaint should dismissed. 

the funds held trust the receivers when deposited 
with defendants became special deposits and such entitled priority 
payment over general depositors, whether such funds deposited 
became general deposits and such entitled preference pay- 
ment, the problem for solution. The courts have many times passed 
upon questions involving the status trust funds deposited with bank- 
ing institutions. Different premises have brought different conclusions. 
Many cases cited the plaintiffs point these differences. They are 
illustrated in: 

where there was special deposit security and special agreement 
relative the deposit. 

Carlson Kies, Wash. 171, 134 808, (N. 317, 
where deposit was made administrator under special agree- 
ment the bank hold and pay certain heirs. 

would appear that the deposit was wrongfully made—how not shown— 
but the court states that the deposit made out the general rule 
deposits. 

State American State Bank, 108 Neb. 111, 187 762, 
which the trustee was officer the bank and deposited money 
such bank and used funds loan another corporation which 
was member. 
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461, which the moneys deposited had been stolen and the deposit 
made without the knowledge the trustee. 

Potell (D. C.) (2d) 877, cited overruling Bologh 
(D. C.) 185 825, but which plainly distinguishes the cases, the pro- 
ceeding was bankruptey and the deposit was not made designated 
depository. was held that both receiver and bank acted unlawfully. 

Genesee Wesleyan Seminary United States Fidelity Guaranty 
Co., 247 52, 159 720, 964, the facts were quite 
analogous State American State Bank, supra. treasurer de- 
posited funds with himself banker and loans were made from such 
funds corporations which the official was interested. 

Certain decisions the state courts wherein appears that state 
statutes gave priority deposits fiduciary are not point. Henkel 
Carnegie Trust Co., 185, 107 346. 

Ann. Cas. 1913D, 387, was held that the trustee had right make 
general deposit, and that the presumption was deposit made him 
was special deposit. The opinion Smith Fuller supports the 
the plaintiffs. not think expresses the correct 
view, and does not accord with the opinions expressed many cases 
and many textwriters. This case distinguishable certain re- 
spects from the case bar, that the deposit was not subject check 
and bore interest. Tentative Draft No. American Law Institute 
Restatement the Law Trusts, 15, pp. 41-42, and cases cited. 

There are two kinds deposits banks, special and general. 
special deposit one deposit made under some express clearly im- 
plied agreement that made for some particular purpose; while 
general deposit includes all other forms deposit. The presumption 
law that deposit general deposit and the burden the person 

Co. (C. A.) (2d) 611, 203; Larabee Flour Mills Co. 
claimed here that there was any express agreement. claimed such 
agreement implied the ground that the equity receivers were not 
lawfully entitled make general deposit and that the relationship 
the parties compel that conclusion. 

These receivers were not directed the court the making the 
deposit. They legally might deposit them any bank reputed good 
standing. Clark Receivers, vol. 404; §194; Bond 
Broderick, 232 App. Div. 468, 250 343; Bank United 
States, 237 App. Div. 76, 260 364; Wheelock Cantley (Mo. 

App.) (2d) 731. The law imposed upon them the duty 

exercise such reasonable caution and care the retention the trust 

fund ordinary intelligent and honest man would. Code, 
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title 28, 124, USCA 124 (Judicial Code, 65). State rel. 
Corning State Sav. Bank, 128 Iowa, 597, 105 159; Beach 
Receivers (2d Ed.) 1897, 309, The nature the funds 
trust funds does not constitute special one. Matter Bologh 
(D. C.) 185 825. The description the depository made 
fiduciary capacity does not make the deposit special one, Perry 
Trusts, vol. 122 (7th Ed. 1929), and deposit made receiver 
acting under the order court not sufficient for that purpose. 
Knowledge that the moneys are trust moneys does not make ‘‘special 
Michie Banks and Banking, vol. 330, pp. 631, 632; 
Wilson Lyon County Bank (D. C.) Supp. 608. There must 
agreement expressly clearly implied constitute special deposit 
fiduciary acting without direction deposit trust funds. Such 
implication does not arise under the facts this case. 

The following cases seem definitely point determin- 
ing the nature and the effect the deposits question. Ohio Savings 
Bank Trust Co. Willys Corp., report master and memorandum 
opinion the court, Northern District Ohio, unreported. this 
case the moneys deposit were set the books the trust com- 
pany account designated ‘‘Uninvested trust The court 
held these funds were not preferred. Stock (C. A.) 
(2d) 928, the receiver deposited funds national bank. was 
held that the receiver was not entitled preference the bank’s in- 
solvency. Said the court part: ‘‘In point fact [bank] received 
did all other deposits, mingled with all other moneys deposited, 
and lawfully used its banking business. hold otherwise would 
give preference funds deposited guardians, executors, ad- 
ministrators, and other trust custodians.’’ 

Northern Sugar Corp. Thompson (C. A.) (2d) 829, 
where moneys were deposited applied particular purpose, 
was held that the deposit was not preferred sum. find case 
enunciation certain rules defining the nature bank deposits. 

277 249, affirmed (C. A.) 288 334, 347, 932, de- 
posits were made used pay interest bonds, and the account 
was carried the books ‘‘Bond interest account and interest 
International Metropolitan Company bonds and Interborough Con- 
solidation was held that the coupon holders were not en- 
titled any preference. The point made the opinion the 
Court that the funds were received without any in- 
structions their application. The court also said part: ‘‘On 
general deposit money bank the credit the depositor, 
repaid demand, the title the money deposited passes from 
the depositor the bank, and the relation debtor and creditor 
Such deposits create trust relationship.’’ 
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266, 270, the funds question agreement writing were designated 
special deposit the name cashier trustee. was held that 
the ‘‘bank becomes simply borrower, and the trustee depositor, like 
any other 

Michie Banks and Banking, vol. 54, pages 114, 115, 
said: ‘‘When one deposits money his own receiver, 
becomes depositor his representative capacity. The bank then 
indebted him receiver, and that has the legal title 
the bank 

The expressions the court the following cases support the 
position that these are general deposits: Bologh (D. C.) 185 
825; Miller’s Appeal, 218 Pa. 50, 995; Commercial Bank 
Armstrong, 148 50, Ct. 533, Ed. 363; Andrew 
Crawford County State Bank, 208 Iowa, 1248, 224 499; South- 
Davis Elmira Savings Bank, 161 275, Ct. 502, Ed. 
700. 

opinion the presumption that this general deposit has 
not been overcome, and the evidence supports the finding that 
general deposit. such has preference payment. 

Accordingly agree with the findings the master his well- 
considered report, and such report all respects approved and 
and the exceptions thereto overruled. 


APPROVAL SCHOOL DEPOSITORY’S BOND 


Johns City National Bank Trust Co., Court Civil Appeals 
Texas, Rep. (2d) 595 


bond, given bank depository school funds, and ap- 
proved the board trustees the school district the day 
which the bank’s affairs are taken over the Federal bank examiner, 
against the sureties the bond, especially where 
the members the board trustees were aware the fact that 
the bank was failing condition. 


Suit Johns, president the Corpus Christi Independent 
School District, and others against the City National Bank Trust 
Company, McKamey, James Hubbard, and others. From the 
judgment, the plaintiff school district and defendants 
and James Hubbard appeal. 

Judgment reversed and rendered. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§186, 362. 
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Templeton, Brooks, Napier Brown, San Antonio, Me- 
Campbell, Keys, and Hubbard Dyer, all Corpus Christi, and 
Robert Hamilton, Amarillo, for appellants. 

Tarlton, Corpus Christi, and Marshall, Dallas, 
for appellees. 


FLY, suit was brought Johns, president the 
Corpus Christi independent school district, and the other members 
its board trustees, against the City National Bank Trust Company 
Corpus Christi, Tex., and its receiver and the sureties two dif- 
ferent bonds executed said bank the school district for the sum 
$105,408.39. 

The cause was tried the court, without jury, and judgment 
rendered favor the school district for $105,408.39, against the 
City National Bank Trust Company and its receiver and the sureties 
the second bond given the bank for the faithful performance 
its duties depository the school district. Judgment was denied 
the school district against the sureties the first bond, well 
judgment favor the sureties the second bond against the sureties 
the first bond. Appeals have been perfected the school district 
and McKamey and James Hubbard, two the sureties 
the second bond. 

The facts are that August 19, 1929, the City National Bank 
Trust Company, hereinafter referred the bank, was appointed 
depository the funds the school district and was directed give 
bond the sum $300,000. This was done August 22, 1929, for 
the term two years, from September 1929, August 31, 1931, and 
such bond was approved the board trustees the school district, 
September 1929, and filed with the state department education 
Austin, September 14, 1929. The sureties this first bond were 
Pearson. 

September 10, 1931, the same bank was selected depository 
for the school district, for the two years beginning September 1931, 
and ending August 31, 1933, and was directed furnish bond for 
$300,000, satisfactory the school district. This second bond was 
dated September 16, 1931, was signed the bank principal, and 
Alexander, and Sparks, sureties, and was, September 
23, 1931, delivered the school district for approval. This bond was 
approved the school district November 1931, few minutes 

the morning November 1931, the Federal bank examiner 
took charge the bank and instructed the officer receive deposits 
but keep them separate from the balance the funds the bank, 
that, necessary, they could returned the depositors. The 
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bank was not reopened after November 1931. The bank, the morn- 
ing November 1931, did not have funds pay the school district 
what owed, and had not had such funds the 1st day Septem- 
ber, 1931. the time the second bond was signed the sureties, 
was demanded them received from the bank. The 
bank, the time that the second bond was placed the hands mem- 
bers the board trustees the school district, was not possession 
the funds the district. The facts clearly show that the board 
trustees knew that the bank was failing condition, and also realized 
that they had not approved the new bond because one meeting was 
called approve the bond, and, quorum being present, approval 
took place until the bank examiner had virtually taken possession the 
bank and had acting under his orders. 

The board trustees did not claim have approved the bond, but 
showed their act that they knew had not been approved, for they 
one meeting which was not attended quorum, and then, 
the afternoon the day which the bank was virtually closed 
the bank examiner, another meeting was called and the bond formally 
approved. There testimony that indicates that any deposit was 
put the bank after the execution the second bond, reliance 
that bond. The trustees showed their acts that they did not claim 
that bond had been executed and approved. 

The law applicable school districts found article 2832, Re- 
vised Civil Statutes 1925 amended Acts 1931 Called Sess.) 
27, wherein provided that the depository shall named the 
board trustees the district, which shall the treasurer the 
board, and shall required give bond the sum all funds 
coming into his possession. The depository this case under the first 
bond was the same which was appointed the new depository, and the 
second bond was required for the new depository. clear that the 
bond required given the new depository the funds 
that shall come into the hands the depository after the execution 
the bond, whether turning over the funds the depository 
the time those collected thereafter. There nothing the law that 
indicates that the bondsmen for the new depository shall liable for 
defaleation misapplication funds the former depository. 
think the same rule would apply when the old depository reappointed 
would apply new depository selected. is, however, unneces- 
sary dwell this phase the case because the facts fail indicate 
that the new bond was ever accepted approved the board 
trustees until the bank had ceased operations and was the hands 
the bank examiner. The appellees’ proposition that the approval the 
bond November rendered the bondsmen responsible, although 
the time the bank had failed and this was known the board trus- 
tees, who were attempting place their burdens the sureties the 
new bond, would sustaining the perpetration fraud upon the 
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sureties the new bond. The trustees knew that nothing could pos- 
sibly come into the hands the depository, belonging the school 
district, and the whole scheme was lift responsibility from the sure- 
ties the first bond and make the new sureties responsible for the 
appropriation funds the bank before the new bond was executed. 

make the second bond effective, was necessary that the board 
trustees should accept and approve it, and, the approval did not take 
place until the practical failure the bank, funds could have pos- 
sibly been deposited the bank the school district thereafter. 

The article the statute cited provides that the bond shall ap- 
proved the school board, although contended appellees that 
there such provision the article relating school district. 
Not only does require that the bond approved, but requires that 
satisfactory, and, course, that means satisfactory the school 
district. Such approval and satisfaction can only evidenced 
action the board trustees, and this case such action was 
taken until was attempted hold the new sureties responsible 
approving the bond, after the bank had passed into the hands the 
bank receiver. 

The authorities cited appellees sustain the judgment this 
case are: New Liberty School District Bank (Tex. Civ. App.) 
273 330; Kopecky City Yoakum (Tex. Civ. App.) 
(2d) 492; and Linz Eastland County (Tex. Com. App.) 
(2d) 599, 1466, and are easily distinguishable from the 
case under consideration, that each the cited cases the bank was 
going concern when the bond was executed, delivered to, and ap- 
proved by, the board trustees. each one them funds were 
daily coming into the hands the depository, and, unlike this, live, 
active bank was existence. not mean hold that bond 
might not held binding when executed when the bank was insolvent, 
but only hold that this case, under the circumstances 
it, with the bank actually out business, upholding fraud 
permit the board trustees approve bond which they had 
way accepted before the failure the bank. There not one 
stance indicate acceptance approval the bond before November 
The change the rate interest made the bank was not act 
the board trustees, but that the bank alone, and could not 
deemed circumstance tending show acceptance the bond. While 
the bond may have been acceptable some members the board 
trustees, there was action the board trustees indicating 
ceptance, either directly impliedly. 

Under the terms the first bond, the sureties were not only liable 
September 1931, but, according the language the bond, 
they were liable ‘‘until its successor depository has filed satisfactory 
bond with the State Department Education Austin, Texas.’’ 
Such deposit was not made until January 16, 1932, long after the bank 
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had failed. think clear that the sureties the first bond were 
liable the school district for the fund deposited that district 
the bank and remaining unpaid the time the failure the bank. 

the order this court that the judgment the lower court 
reversed and that judgment rendered favor the school dis- 
trict against the bank and its receiver and the sureties the first bond, 
and that the school district take nothing its suit against the sureties 
the second bond, and that all costs suit assessed against the 
City National Bank Trust Company and against Clark Pease, 
Pearson, Norton, Pease, and Sparks, and against 
the estates said sureties who may have died. 


RIGHTS HOLDER CASHIER’S CHECK 


Grosner First National Bank-Detroit, United States District Court 
(Mich.) Fed. Supp. 468 


The purchaser check, which remains uncollected 
because the failure the issuing bank, not entitled prefer- 
ence payment over other creditors the failed bank. 

The cashier’s check involved this case was presented the 
issuing bank the Detroit branch Federal Reserve Bank. com- 
with the rules the Detroit Clearing House Association, 
the check prior presentment was indorsed follows: ‘‘Paid 
through Detroit Clearing House Feb. 14, Detroit Branch 
Federal Reserve Bank 9—29 Chicago 9—29.’’ The check was re- 
turned bearing cancellation stamp because the fact that the 
bank failed the same day which the presentment was made. 
was held that this stamp did not constitute acceptance the 
check the bank which issued it. The Federal Reserve Bank 
had authority, express implied, bind the issuing bank 
any such manner. 


Law. Sadie Grosner against the First National Bank- 
Detroit and another. 

Complaint dismissed. 

Grosner Burak, Detroit, Mich. (Alvin Hersch, Detroit, 
Mich., counsel), for plaintiff. 

Robert Marx, Ohio, and Archer Ritchie, 
Detroit, Mich., for defendants. 


KNIGHT, J.—One Sylvan Grosner, son the plaintiff, 
February 1933, purchased for cash from the defendant bank 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §151. 
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check for $1,000. The check was payable the plaintiff, and 
was promptly deposited her Washington, C., for collection. 
was forwarded through several banks the Detroit branch the 
Federal Reserve Bank. bore the indorsement, ‘‘Paid through Detroit 
Clearing House Feb. 14, 1933, Detroit Branch Federal Reserve Bank 
9—29 Chicago 9—29.’’ This indorsement has superimposed upon 
these words, ‘‘cancelled Feb. 14, 1933, The First National 
Bank-Detroit closed its doors February 14, 1933, the direction 
the Governor the state Michigan, and subsequently, without re- 
opening, was legally declared insolvent. The check has not been 
paid, and brings this action have the cashier’s check de- 
clared preferred claim against the assets the bank. Plaintiff makes 
these contentions: 

(1) That the issuance the check, paid for cash, pay- 
able one not depositor the defendant bank, created trust re- 
lationship between payee and the bank, and therefore plaintiff en- 
titled preference payment; and 

(2) That the defendant bank accepted this check, evidenced 
the indorsement thereof, and that such acceptance was not revocable. 

The rule law, view it, that cashier’s check evidences 
only the relation the bank and payee debtor and This 
rule supported leading text-writers and many authorities. 
necessary cite only few these. J., 547 seq.; Michie 
Banks and Banking, vol. 1932, 207 seq. and cases cited 
permanent supplement vol. 867, 272; Charleroi Supply 
Co. Kelly (D. C.) (2d) 297; Clark Chicago Title Trust 
Leach Citizens’ State Bank Arthur, 202 Iowa, 879, 211 
526. 

The cases cited plaintiff present facts not comparable with those 
here. The illustration found these cases. Where draft was 
received for collection, was held that the bank did not have title 
Clark Sparks Sons Mule Horse Co. American National Bank 
(D. C.) 230 738; Citizens’ State Bank Gooding, Idaho, 
33, 255 300; Taylor Corning Bank Trust Co., 183 Ark. 757, 
(2d) 557; City Miami First National Bank St. Peters- 
burg (C. A.) 561. Where bank operates with knowl- 
edge its insolvency and issued checks, the payee was held 
entitled preference. Clark Sparks Sons Mule Horse Co. 
American National Bank, supra; Cochrane Florida Co., 107 Fla. 
431, 145 So. 217; Ramsey County National Bank Kelly, 
122, 208 831; Charleroi Supply Co. Kelly, (2d) 297 
(D. Pa.) and cited. Where mortgage was left for collection 
and moneys therefrom received, was held that these moneys are pre- 
ferred. Sherwood Savings Bank, 103 Mich. 109, 352; 
Manufacturers’ National Bank Continental Bank al., 148 Mass. 
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Bank Armstrong (C. C.) 46. 

The first contention plaintiff must dismissed. 

evident that the indorsement payment was made the 
Detroit branch the Federal Reserve, and that the attempted can- 
cellation was made the same bank. The constitution the Detroit 
Clearing House Association, section 18, provides that all checks pre- 
sented for payment, lieu written indorsements ‘‘shall stamped 
the bank presenting the same, with the words ‘paid through the 
Detroit Clearing House’ (name bank here inserted) with the 
date This indorsement meets the requirements section 
18. There express implied authority that the Detroit Federal 
Reserve Bank was authorized pay this check make this indorse- 
ment. Its acts were not binding upon the defendant bank. was 
said South Carolina Nat. Bank Charleston (C. 
A.) (2d) 111, 118: ‘‘It held that, notwithstanding clearing 
house entries, charging checks against banks upon which they are 
drawn, the question payment not ultimately decided until the 
drawee bank has had opportunity examine the check its banking 
Trust Co. Miller, 215 191, 
109 179, Ann. Cas. 1917A, 348; Eastman Kodak Co. National 
Park Bank (D. 231 320; Id. (C. A.) 247 1002. 

The second contention the plaintiff must also dismissed. 

The complaint dismissed. 


COLLECTING SAVINGS ACCOUNT WITHOUT 
PRODUCING PASS-BOOK 


McKeever Empire Trust Company, Municipal Court the City 
New York, 270 Supp. 494 


The plaintiff made deposit the savings department the 
defendant bank his name trust for his minor step-daughter, in- 
tending that she should have the deposit upon his death there was 
any left. The plaintiff’s wife took possession the pass-book 
and left the plaintiff and also the jurisdiction the court. The 
plaintiff revoked the trust letter written the bank but the 
bank refused pay the deposit him because could not produce 
the pass-book, feeling, doubt, that might called later 
pay again some other person possession the book. The court 
held that the plaintiff was entitled the deposit spite the 
New York statute which forbids savings bank pay deposit 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1278. 
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except upon production the pass-book. This statute, the court 
states, intended protect banks against paying deposits those 
not entitled them. 


Action Henry McKeever against the Empire Trust Company. 

Judgment for plaintiff. 

Charles Katzenstein, New York City, for plaintiff. 

Seymour, New York City (Raymond Seymour and 
Charles Green Smith, both New York City, counsel), for defend- 
ant. 


GENUNG, seeks recover from the defendant the 
sum $985, being the balance thrift account. June 12, 1933, 
plaintiff deposited with the defendant check for $1,000 thrift 
account the following form: ‘‘Henry McKeever trust for Alice 
McKeever.’’ The said Alice was the infant daughter 
plaintiff’s wife former marriage. 

testified the time opened the account brought 
the pass-book home and explained his daughter how put money 
the bank trust; that case death something else happen- 
ing him she would have something coming her, providing there 
was any left there; and that she could not draw the money without 
his signature any time. the testified that 
gave the little girl put the bureau drawer his room for 
safe-keeping, and looked for three days later and was gone. 
asked the little girl what became she said her mother 
took it, and when asked the mother for the pass-book she refused 
give him and said would never get it. further testi- 
fied that, about five months later and shortly before November 22, 
1933, the daughter asked the plaintiff for money and wrote her 
letter from Washington get blank withdrawal slip from the 
bank and send him and would let her have the sum $15 
for her expenses come Washington, and sent her the signed 
withdrawal slip and she obtained the money and came Washing- 
ton, with her mother. The three them lived together for some 
time Washington, and later the plaintiff returned New York. 
January 29, 1934, the plaintiff wrote letter the defendant, read- 
ing part follows: 


hereby revoke the trust previously created for Alice McKeever 
and hereby demand from you immediate payment the balance 
said deposit made with you aforesaid about June 12, 
1933. you fail pay this money demand, direct that 
the form said deposit shall own individual name from now 


The witness for the defendant admitted receiving the letter and 
testified that told Mrs. that neither she nor Alice could 
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draw any money and that plaintiff, presentation the pass-book, 
the only one who could draw any money. The plaintiff not able 
produce the pass-book, required the defendant. 

Plaintiff claims that during depositor’s lifetime trust deposit 
revocable the will the depositor, the absence evidence 
some unequivocal act declaration the depositor making the 
trust irrevocable. such case the trust deposit tentative and 
revocable and the depositor entitled recover the deposit. The 
testimony the present case fails disclose any unequivocal act 
declaration the plaintiff that would make the deposit irrevocable. 
Matthews Brooklyn Savings Bank, 208 508, 102 520; 
145 332, 260 197; Matter Totten, 179 112, 
748, 711, Ann. Cas. 900; Hemmerich Union Dime 
Savings Inst., 205 366, 499, Ann. 1913E, 514. 

Defendant claims was justified refusing honor 
draft for the balance the account, with interest, because did not 
present the pass-book. The pass-book provides, rule that withdrawals 
can made only presentation the book, and that the depositor 
waives the right draw checks drafts against the account. Rule 
covers the instance lost stolen book, but this pass-book was not 
lost stolen. The Banking Law, 248 (2), forbids savings bank, 
except circumstances other than these presented, pay deposit 
any check drawn upon depositor, unless the pass-book 
the depositor produced, and the proper entry made therein 
the time the payment.’’ The rules governing the defendant’s thrift 
department have the same force those governing savings bank. 
People Binghamton Trust Co., 185, 189, 898. 
construing the statute, was held Meighan Emigrant In- 
dustrial Savings Bank, 168 App. Div. 542, 545, 153 312, 
affirmed 222 578, 118 1067, that ‘‘the purpose the rule 
requiring the production the book protect the bank against the 
payment deposits others than those entitled thereto, and the 
reasonableness the excuse for not producing the book must de- 
termined the light this This decision was cited 
Dunn Seamen’s Bank, 118 Misc. 434, 194 416, and the re- 
cent case McCabe Union Dime Savings Bank, 150 Mise. 157, 268 
449. The defendant suggests, ‘‘apparently remedy 
proceeding obtain the pass-book, least, such proceedings 
are well known. Mahnken Seybolt, 143 874, 257 622; 
Matter Collins’ Estate, Mise. 167, 249 291; Davlin 
Title Guarantee Trust Co., 229 App. Div. 269, 241 
appears that plaintiff’s wife and daughter have left the plaintiff 
and are without the jurisdiction the court, and, while there 
evidence letter from some attorney Washington making claim 
their behalf the balance the deposit, the court not willing 
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his inability produce the pass-book. 


follows, therefore, that plaintiff entitled recover judgment 


for the sum $985 with interest demanded. 


PRESIDENT LIABLE 
CORPORATION’S NOTE 


Citizens’ State Bank Arapahoe Flour Mills, Supreme Court 
Nebraska, 252 Rep. 475 


Where bank holding note signed corporation agrees 
extension time condition that the president the corpora- 
tion indorses the note, the bank’s act extending time sufficient 
consideration for the president’s indorsement and the president will 
liable the bank such indorsement. will not permitted 
contend that thought was signing representative 
only that lacked business experience, where the facts 
involved refute any such contention. 


Action the Citizens’ State Bank against the Arapahoe Flour 
Mills and George Shafer. Judgment for plaintiff, and the last- 
named defendant appeals. 

Affirmed. 

Stevens Stevens, Beaver City, for appellant. 

George Proud, Arapahoe, and Butler James, Cambridge, 
for appellee. 


DAY, J.—This action recover promissory note brought 
the Citizens State Bank Arapahoe against the Arapahoe Flour 
Mills, corporation, and George Shafer. the close all the 
testimony, the trial court sustained motion discharge the jury and 
enter judgment favor plaintiff against Arapahoe Flour Mills and 
Shafer. Only Shafer appeals. 

The action founded upon promissory note signed Arapahoe 
Flour Mills, Shafer, Pres., Clyde Paine, Sec., and 
The defendant answered that thought was signing 
only the representative capacity president; that signed with- 
out consideration; and that his signature was procured fraud. 

The note itself refutes beyond doubt that Shafer signed the note 
only representative capacity. The contention defendant’s 
business incompetence not persuasive. had regular and frequent 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §319. 


relegate the plaintiff that remedy deny him relief because 
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legal advice from reputable and able lawyer. The mill owed him 
money, and was shrewd enough get mortgage its property. 
had never been adjudged incompetent. Unfortunately for him, 
for many others, business transactions resulted disastrously. 

appears that the note herein was renewal obligation 
the mill, upon which Shafer was not liable. But since this obligation 
had been created, Shafer had secured mortgage the mill property. 
The bank had extended credit time when this property was clear. 
Shafer president informed the bank that the mill could not pay 
the note when due and asked for extension. Shafer was large 
stockholder the mill. ninety-day extension was granted the 
bank and this note executed upon the agreement that Shafer would 
sign personally, which did. There issue fact upon this phase 
the case. The defendant himself corroborates the testimony the 
managing officer the bank but states that thought was signing 
another note upon which was already personally liable. 

Shafer was stockholder and president the mill. such, 
was financially interested the mill. desired extension time 
the mill’s debt. Extension time the obligation corporation 
sufficient consideration for the indorsement surety one who 
president and large stockholder. Fulton Loughlin, 118 Ind. 286, 
796; 220. For analogous cases, see Vybiral Maly, 
123 Neb. 436, 243 268; Bliss Venner, 121 Neb. 44, 236 
147. 

The evidence relating the allegation fraud insufficient 
submit the jury. The judgment the trial court correct. 

Affirmed. 


DEPOSIT TWO NAMES DOES NOT BELONG 
SURVIVOR 


Marshall Bank Voigt, Supreme Court Wisconsin, 252 
Rep. 355 


deposit funds savings account man the names 
himself and his wife, does not belong the wife, under the laws 
Wisconsin, the death the husband, where appears that 
the husband retained the pass-book during his lifetime and took 
action indicating intention his part create gift. 


Action Marshall Ilsley Bank, administrator with the will 
annexed the estate Herman Voigt, deceased, against Emma Voigt. 
Judgment for plaintiff, and defendant Editorial Staff.] 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§401-416. 
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Affirmed. 

Action the administrator the estate Herman Voigt, deceased, 
recover from defendant, three causes action, certain funds 
deposited bank and withdrawn the defendant for her own use; 
and also certain moneys belonging the estate the deceased, which 
were converted the defendant her own use. Plaintiff recovered 
judgment each cause action, and defendant appealed. 

Walter John and Earl Pottinger, both Milwaukee, for ap- 
pellant. 

Bottum, Hudnall, Lecher, McNamara Michael, Milwaukee, for 
respondent. 


FRITZ, first and second causes action are recover 
from Emma Voigt, $1,689.58 and $6,045.68, respectively, which were 
withdrawn her January and February, 1929, from the First 
Wisconsin National Bank, with which they were deposit two 
savings accounts the names ‘‘Herman Emma Emma 
Voigt was the surviving wife Herman Voigt, deceased. had 
opened the first account July 16, 1926, deposit $500 his 
money, which his direction was entered passbook delivered 
him the bank. The second account was opened him July 20, 
1927, when directed the bank transfer $1,617.31, which were 
deposited his own name account the names ‘‘Herman 
Emma The passbook for that account was also delivered 
him. While the bank opening those accounts, was each occa- 
sion given two cards, one. which had the following printed agree- 
ment: ‘‘We hereby agree the rules and regulations set forth 
the savings pass-book and all subsequent amendments thereto. The 
money now and hereafter deposited owned, jointly, the persons 
named and subject the order either; the balance death 

the other card there was the following: 


deposits now hereafter made the account the under- 
signed, whether made them jointly severally, are hereby declared 
their joint property, payable either them during their joint 
lives, and the survivor the death the other.’’ 

and accumulated interest, any, may withdrawn only 
the depositor personally, his written order, his attorney 
fact duly authorized do, instrument writing properly 
executed and authenticated, and upon the production his deposit 
book which said payment shall entered; but money shall 
paid account said deposit unless the depositor’s book pro- 
duced, order that such payments may entered therein, unless the 
depositor shall prove the satisfaction this Bank that such book 
has been lost, stolen destroyed, and such duplicate book may 
issued provided the depositor furnishes bond other indemnity 
satisfactory this Bank against all loss damage account such 
payment without such book.’’ 
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Herman Voigt and his wife signed those cards their residence, 
and delivered them the bank. 

the trial this action defendant testified that, when she signed 
the cards, her husband said, ‘‘I giving you this now that you 
will taken care But never placed the passbook her pos- 
room occupied only him, and had the exclusive possession the 
key that drawer. died April, 1929, aged years. His wife 
was then years age, and they had been married years. left 
estate about $18,300, consisting largely real property, and his 
debts were about $4,400. His will made September, 1928, gave 
life estate his property his widow and divided the residue equally 
among two daughters prior marriage and three children his last 
marriage. few months before his death, after became stricken, 
and blind, whispered his wife that had lost the 
bank books and asked her find them. searching, she found 
them concealed false back his dresser drawer, and subsequently 
she found the keys. January 15, 1929, she signed petition for the 
appointment guardian for her the ground his in- 
competency, and alleged therein that his estate consisted $8,000 
personal property and $50,000 real estate, and that his annual in- 
come was $2,500. Thereafter January and February, 1929, without 
the knowledge her husband she presented the passbooks the bank 
and withdrew all the deposits and, with the exception paying 
some taxes, she deposited the funds her own name used them for 
her own purposes. Until making those withdrawals she had never 
been the bank relation those joint deposits, all which were 
derived from her husband’s income with the exception amount 
inherited him from his mother. part thereof was derived from 
the defendant. had always provided for her and paid all her 
expenses. Ten days before his death, had the bank with 
two his sons said that had either lost his passbooks some 
one had stolen them. inquired whether his money was safe, and 
said then that would want withdraw some pay the cost 
some remodeling. 

The court found that when the deceased had the deposits entered 
the names ‘‘Herman Voigt and Emma Voigt,’’ and filed the 
signature cards, the accounts were carried the joint names de- 
fendant and deceased solely for his own convenience handling the 
fund, order that the defendant, with the permission the deceased, 
might withdraw the funds for and his behalf without presenting 
the bank evidence writing the right make such withdrawal; 
that the time such deposits were made and entered the names 
Herman Voigt Emma Voigt, and the signature cards were filed, 
did not intend give the defendant any part the money deposited, 
nor did intend vest her any right, title, interest the fund 


i 
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other than the right make withdrawals therefrom with the permis- 
sion the deceased solely for the convenience deceased handling 
the funds. The court concluded that Herman Voigt made gift 
the defendant any present interest the deposits, and that there 
was not the time the creation the accounts the bank, 
any time thereafter, joint tenancy created said funds; that title 
said funds was all times him the date his death, and upon 
his death passed his administrator with the will annexed; and that 
was entitled recover the amount thereof this action. 

The foregoing findings are supported the facts and circumstances 
established the trial the manner which Herman Voigt kept 
the passbooks his exclusive possession and control, and which 
alone attended all transaction the bank and disposed such funds 
were withdrawn until the defendant, upon her husband’s becoming 
incapacitated, surreptitiously deprived him the books and withdrew 
the deposits. quite apparent that the arrangement was merely 
one convenience; that was not intended constitute gift 
praesenti during his lifetime; that any interest the deposits 
was then vested her excepting the bare authority withdraw funds 
with his permission. 

Under the printed provisions the cards, whereby each signer ex- 
pressly agreed the rules and regulations the bank, set forth 
the passbooks, which constituted part the depositor’s contracts with 
the bank, money was paid account such deposit unless 
the passbook was produced the bank. there never was volun- 
tary delivery those passbooks the deceased the defendant, 
far the actual lawful possession the passbooks her own right 
affords any criterion, there never was completed gift those deposits 
the defendant. Dupont Jonet, 165 Wis. 554, 162 664, 
667, this court said: ‘‘Many authorities are cited appellant the 
effect that deposit money one person bank passbook 
certificate deposit his own name and that another jointly 
not completed gift any part the money deposited long 
the depositor retains entire control the passbook certificate 
deposit. They will found cited the notes Cye. pp. 1204, 
Under the rule thus recognized, the retention depositor, 
other owner chose action, exclusive possession and 
his documentary evidence thereof and his ownership 
thereof, crucial significance determining whether there has been 
completed gift, even though the documents were issued the name 
another the owner’s directions. Tobin Tobin, 139 Wis. 494, 
121 144; Breitenbach Schoen, 183 Wis. 589, 198 622. 
The failure adhere that rule has resulted conflicting decisions 
some jurisdictions which alleged transfer was upheld either 
gift (Dennin Hilton (N. Ch.) 600; Holman Deseret 
Savings Bank, Utah, 340, 124 765; Appeal Garland, 126 Me. 
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St. Rep. 531; Brown Brown, Barb, (N. Y.) 565; Skillman 
Wiegand, Eq. 198, 929; Staples Berry, 110 Me. 
303; Meyers Albert, Wash. 218, 1003; Bradford 
Eastman, 229 Mass. 499, 118 879; Battles Millbury Savings 
Bank, 250 Mass. 180, 145 declaration trust (Carr 
Carr, Cal. App. 480, 115 261; Note 1917C, 567) 
contract (Cleveland Trust Co. 114 Ohio St. 241, 151 
373, 182; Chippendale North Adams Savings Bank, 
222 Mass. 499, 111 371. However, under each those theories 
the ultimate determination the ownership 
upon the court’s findings under the evidence the intention the 
original owner, and whether actually tock steps 
effectuate his intention. the case bar those issues fact were 
determined adversely defendant’s contentions, aad, view the 
evidence, there disturb either the court’s findings 
law. Section 221.45, Stats., which provides that with- 
drawals may paid banks either one two persons, whether 
the other living not, whenever the deposit has been made payable 
either them the survivor, and that the receipt acquittance 
the person paid shall valid and sufficient release the bank 
for the amount paid, does not alter the law stated above, aid 
determining whether there has been completed gift transfer 
and does not dispense with any rule the bank which requires the 
production the passbook. The purpose and effect that statute 
are render legally effective receipts acquittances given bank 
upon its payment deposit either the persons whom ac- 
count was made payable, regardless the actual legal rights such 
persons, between themselves, such deposits. 

the third cause action plaintiff $685 and interest 
which the court found belonged and were the possession Her- 
man Voigt January, 1929, but were, without his knowledge, con- 
verted the defendant her own use January 17, 1929, de- 
positing the same bank checking account the name her- 
self and her daughter; and that part thereof has been turned over 
the plaintiff. The court’s findings are not materially conflict 
with finding proposed the defendant, that ‘‘said moneys were 
the sole property the deceased and that the title thereto passed, upom 
his death, the personal representative his estate’’; and the re- 
covery thereof plaintiff accord with conclusion law pro- 
posed defendant that the plaintiff entitled judgment against 
her for that sum. However, this appeal defendant for the first time 
contends that the court should have allowed the defendant equi- 
table set-off for disbursements which she claims have made for the 
benefit the deceased and his estate. That contention cannot en- 
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tertained this time, view the findings and conclusions law 
proposed the defendant the trial court. Section 270.39, Stats., 
provides (in part) that ‘‘any party who expressly requests any finding 
fact, conclusion law, instruction the jury ruling order 
shall not heard question its correctness appeal.’’ well 
established that, generally, error will considered appeal which 
was not assigned presented the trial court. Roseliep Herro, 
206 Wis. 256, 239 413. this case there was not even any 
pleading asserting any right set-off. Nevertheless, 
the court express provision the judgment undertook save 
for the right have the county court, the proceedings 
for the the estate, pass upon any claim which she may file 


her disbursement any that money for the use 
benefit the deceased his estate. 


affirmed. 


gate 


WITHDRAWAL MONEY FROM BANK JUST 
BEFORE FAILURE 


Rucker Kokrda, Circuit Court Appeals, Fed. Rep. (2d) 


person who withdraws money from his checking account 
bank, which bank fails the following day, cannot compelled 
return the money the receiver subsequently appointed for the 
bank, the absence showing that the depositor was aware 
the bank’s insolvency. The fact that shared the nervousness 
the community concerning the bank, and withdrew his money 
that account, not enough render him liable the receiver. 


Action Kokrda, receiver the First National Bank 
Brighton, Colo., against George Rucker. Judgment for plaintiff, 
and defendant appeals. 

Reversed and remanded. 

Paul Hill, Brighton, Colo., for appellant. 

Harrison, Aurora, Colo., for appellee. 


aceount the First National Bank Brighton. During banking hours 
presented checks for his balance $2,410.25 the paying teller’s 
window, which were paid regular course partly currency and 
partly draft. That night negotiations for sale the bank fell 
through, and the bank did not open the next morning. 


NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §160. 
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Alleging that Rucker had been tipped off the failing condi- 
tion the bank assistant cashier, and that cashed the checks 
order secure preference over other depositors, the receiver sued 
law for the amount the checks and recovered judgment. This ap- 
peal brings the question whether the statute forbids customer 
bank which turns out have been insolvent from checking his 
account while the bank open and doing business the regular way. 

There substantial dispute the evidence. Rucker had been 
the bank for many years, his balance running from 
$500 $3,000. Each fall had checked out considerable sum 
make trip California. November 16, 1931, while the bank 
was substantially the same condition was when drew out the 
money two weeks later, deposited $2,804.57, and made $200 de- 
posit late November 25. November 30, little after o’clock 
the presented checks for his balance the window 
the bank and they were paid. There proof and finding that 
had any inside information the bank’s condition, nor was there 
any acute run the bank the day closed his account. The situation 
was the all too common one steady shrinkage the value the 
bank’s assets because slow frozen paper, and gradual loss 
confidence the bank accompanied slow drag its deposits. 
Rucker undoubtedly shared the nervousness the community about 
the bank, and withdrew his funds that account, but that all. 

The bank was examined, the usual course, November 27. Its 
reserves were adequate, but bad paper was charged off sufficient 
amounts wipe out all except $1,000 its capital and surplus, and 
depreciation had been taken building and fixtures, the bank was 
insolvent. The bank examiner did not recommend nor direct that the 
bank closed. The bank had made assignment transfer any 
its assets any creditor, had not suspended any branch its busi- 
ness, and had not dishonored any its obligations. The officers knew 
its condition and offered give the stock one who could assume 
the liabilities. Late the day November 30, some the directors 
withdrew their accounts. Because the heavy withdrawals and lack 
confidence the community the bank, resolution was passed 
that afternoon place the bank the hands the Comptroller for 
liquidation, the resolution used the pending deal failed, which 
did. 

There being motion test the sufficiency the evidence sup- 
port the judgment, the statute precludes from review that as- 
signment error. USCA 875; White United States (C. 
10) (2d) 178. The statute does, however, permit examination 
into the question whether the complaint and the facts informally 
found the trial court support the judgment. The complaint alleges 
payment depositor the regular course business; and while 
the trial court found that the officers knew the bank was insolvent, 
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did not find that Rucker had information the bank’s condition not 
shared the community large, and there nothing the record 
justify such finding. The record proper therefore presents the 
question whether receiver may recover sums paid nervous 
depositor who closes his account the regular course the banking 
business when develops the trial that the bank, although open for 
business, was insolvent and the officers knew it. 

The statute under which recovery sought section 5242 the 
Rev. St. (12 USCA 91), and reads follows (the symbols paren- 


theses are 


All transfers the notes, bonds, bills exchange, other 
evidences debt owing any national banking association, de- 
posits its all assignments mortgages, sureties real 
estate, judgments decrees its favor; all deposits money, 
bullion, other valuable thing for its use, for the use any 
its shareholders creditors; (B) and all payments money either, 
made (1) after the commission act insolvency, (2) con- 
templation thereof, (a) made with view prevent the application 
its assets the manner prescribed this chapter, (b) with 
view the preference one creditor another, except payment 
its notes, shall utterly null and void; and attach- 
ment, injunction execution, shall issued against such association 
its property before final judgment any suit, action, proceeding, 
any State, county, municipal 


Did Congress intend avoid all payments made depositors 
the usual business later develops that the bank, while 
open, was fact insolvent? Before attempting line-by-line analysis 
the section, two reasons immediately suggest themselves which nega- 
tive any such intent. First, Congress intended, single sentence 
avoiding all payments made when bank insolvent would have 
that Congress hedged its mandate about with many 
ing clauses belies any such sweeping intent appellee contends for. 
Second, the whole structure the Banking Act, which this part, 
designed inspire confidence depositors, the end that the 
moneys the community might turned into channels trade. 
this section construed avoid payments depositors regular 
course, Congress has injected justifiable apprehension into the minds 
the depositors whose fears has constantly endeavored allay. 
There would little confidence left our national banks depositor 
knew that even got his money out before the bank closed, might 
harried with later suits redeposit it. 

While the statute somewhat confusing, not find such 
far-reaching intent. There being transfer assignment any 
securities the present case, part (A) the section has applica- 
tion. The payment was one money and comes within part (B). Such 
payments are avoided only certain conditions exist. First, made 
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tended that the bank was insolvent when the payment was made, the 
condition not insolvency but that ‘‘an act has been 
committed. There evidence finding any act 
this case prior the payment. Second, the payment may avoided 
made ‘‘in act insolvency. When this pay- 
ment was made, the decision close the doors the following morn- 
ing had not been reached; that decision was not arrived until late 
that night. True, the officers knew that unless new money was in- 
terested, confidence restored, the bank could not indefinitely meet 
its customers’ demands; but when this payment was made, the officers 
were hopeful that the negotiations the night would avert the neces- 
sity act insolvency. This payment was therefore not made 
contemplation the later act But this not all; not 
only must the payment meet either condition (1) (2), but must 
also meet either condition (a) (b), that is, made either with 
view preventing the application its assets provided the Bank- 
ing Act prefer one over another. The Banking Act con- 
templates that depositors should paid demand; paying de- 
positor’s check presentation can therefore scarcely said 
outside the contemplation Congress creating national banks; nor 
can there purpose prefer one depositor over another when the 
payment made time when all depositors are being treated exactly 
alike, the checks all being paid presentation. Whether such 
intent prefer might exist were definitely known that the bank 
would not open the morrow, not before us. 

Appellee then argues that the courts have construed the section 
cover this case. not read the authorities. those cited 
controlling, the following involve transfer securities de- 
positor, and are within clause (A) the section: National Security 
Bank Butler, 129 223, Ct. 281, Ed. 682; First Nat. 
Hill (C. C.) 571, 574; Ball German Bank (C. 187 
750, 753; Brill MeInnes (C. (2d) 306; Varden 
City Corbin (D. Ky.) Supp. 840; Bodley Bowman, 131 
Kan. 741, 293 740. These hold that where depositor’s check 
has been dishonored, and accepts transfer mortgage other 
securities the bank for his deposit, such transfer may avoided 
despite his lack knowledge the bank’s condition. Such trans- 
action could only occur after the depositor had been denied the 
which itself act insolvency. Furthermore, transferring se- 
depositor necessarily involves preference, since mani- 
festly all depositors cannot given securities the same value. That 
exists between such cases and the one bar disclosed 
excerpt from Roberts Hill, supra, relied strongly ap- 
pellee. The court there said: 


| 
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may supposed where bank hopelessly insolvent, and 
known its officers, and when any payment made 
will, they know, necessarily result preference the person re- 
ceiving it; and yet, made the ordinary course business, for 
instance customer, who, ignorance the condition the bank, 
continues his dealings and makes daily deposits, and draws out checks 
daily, would extremely inequitable compel the latter pay 
back. Under such the bank its creditors would re- 
ceive the benefits his deposits, while would compelled repay 
what had drawn out innocently, and the usual course business. 
would harsh statute which would compel depositor, 
under such circumstances, yield the payments received good 
faith. construction which would give such effect this statute 
ought not indulged, the absence clear and explicit language 
requiring it. But the transaction the part MeGregor was not 
ordinary one. extremely unusual for depositor bank 
demand security condition allowing his money 


Reversed and remanded. 


INTEREST TRUST ACCUMULATION 
CERTIFICATE 


Gerard Bank New York and Trust Co., Supreme Court, 
Appellate Division, 270 Supp. 835 


The rate interest trust accumulation certificate issued 
bank cannot reduced the bank without the consent 
the certificate holder. 

1874 the predecessor the defendant bank issued what was 
known trust accumulation agreement. The agreement re- 
cited that the sum $3,000 had been paid the bank, which 
interest would compounded and accumulated and that 
the entire amount principal and interest would paid de- 
mand. This certificate was issued pursuant special law passed 
1830 authorizing the bank issue certificates such form. 
July, 1922, the bank wrote the certificate holder expressing its 
intention reducing the rate interest from 3%. The 
certificate holder refused agree this reduction. June, 1926, 
the $3,000 with compound interest amounted $39,109.50. 
Upon this sum being demanded, the bank tendered its check for 
$36,248.43, having computed the interest since the date its letter 
the rate 3%. The certificate holder indorsed the certificate, 
before delivering the bank, the effect that the 
check account and did not admit that constituted full pay- 
ment. this action was held that the owner the certificate 
was entitled collect interest the rate. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §673. 
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Appeal from Trial Term, New York County. 

Action James Gerard against the Bank New York 
Trust Company. From judgment for defendant directed verdict 
after trial without jury, plaintiff appeals. 

Reversed, and judgment directed for plaintiff. 


Veronica Hyland, New York City (Frank Laughlin, New 
York City, counsel; Stewart Bowers, New York City, the 
brief), for appellant. 

Emmet, Marvin Martin, New York City (John Merrill, Jr., 
New York City, counsel; George Martin, New York City, 
the brief), for respondent. 


TOWNLEY, J.—This action was brought recover $2,861.16, the 
difference between the amount claimed plaintiff due and the 
amount paid the defendant a.‘‘Trust The 
agreement involved reads follows: 


2289 
$3,000. 

New York Life Insurance And Trust Company acknowledge 
have received James Gerard and Jenny Gerard Trustees 
for James Gerard No. the principal sum Three thousand 
Dollars upon the following Trust: That the said Company shall and 
will accumulate the said principal sum, allowing Compound in- 
terest thereon, the rate five (5%) per cent. semi-annually; and 
the whole sum, principal and interest accumulated, paid 
the said Trustees the Survivors them their executors, admin- 
istrators assigns demand. 

witness whereof, the said Company have caused this declara- 
tion attested their behalf their President and Secretary, 
this eighteenth day June the year our Lord one thousand 
eight hundred and seventy-four. 

Henry Parish, President 
Wm. Meikleham, Asst. Secretary. 


Internal Revenue Stamp $5.00 


This trust was set 1874 and defendant carried out its terms 
without question until July 10, 1922. that date, defendant wrote 
letter saying that the so-called trust the rate 
per that date amounted about $31,000, that the company 
had decided make its interest rates conform those the clearing 
house banks, and that, speaking itself, ‘‘we should like change 
the form this high-rate interest The letter continued 
follows: you would like have the Trust continued, should 
glad purchase securities for the account this Trust, invest 
the money desirable mortgage and permit the interest accumu- 
late heretofore, making the usual charges only for commissions 
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income thereon. If, however, you would prefer keep this 
the present form, shall have lower the rate interest per 
cent. from August 1922, conform with the rates which are 
now allowing idle principal trust funds our 

the same day, the plaintiff replied, taking the position that 
neither legally nor ethically did the defendant have any right its 
pleasure change the contract and lower the rate interest con- 
form with anything whatever. July 13, 1922, the defendant, still 
its obligation ‘‘Trust Accumulation,’’ said: 


the terms the certificate which was issued, this money 
payable demand and not understand from our attorneys that 
this any way creates contract obligation continue the payment 
per cent. indefinitely. you will read letter more carefully, 
you will find have agreed invest this money mortgage eligible 
for Trusts, which will pay per cent., the interest from which 
allowed accumulate the usual way, you desire. 

you have any letter connection with this certificate which 
indicates that the Company considers itself bound on, regardless 
rates interest, for indefinite number years (forty-eight 
years having already elapsed since this contract was created) should 
very glad have you send copy it; but unless you have 


some such evidence addition the certificate, are advised 
counsel that there reason, either ethical legal, why should 
not lower the rate interest conform present-day conditions, 
you desire have kept exactly the same form which was 
originally placed. 

truly yours, 


Merrill, 


answer this declaration was request for legal authority 
‘‘back up’’ what the plaintiff called its ‘‘unbusiness like, unethical, 
and believe, illegal this point the defendant’s at- 
torneys July 25, 1922, wrote construing the terms the trust 
accumulation, their opinion, follows: 


strikes that the instrument known the trust 
tion sustained trust, because there measuring life, 
and measuring minority for the duration the The 
provision that the Trust Company allow interest the rate 
indicates our mind that the relation debtor and 
was established rather than trustee and cestui. 
deposit, without time limit, ‘payable demand.’ The contract. was, 
however, essentially unilateral. There was promise made the 
and the promise made the Trust Company was offer 
pay compound interest each year while the deposit was continued. 
offer this divisible character may revoked not only 
before any acceptance but also any portion the offer still un- 
even after acceptance some the series transactions 
proposed the offer. (Sic. Williston 99.) believe that the 
instrument payable demand either and exercising its 
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right elect terminate the arrangement are confident that the 
Trust Company not violating the spirit the letter the law 
business 

stated the letter from the Trust Company you, dated 
July 10, 1922, the rate interest after August 1922, will re- 
duced 3%. this not acceptable you the Trust Company will 
prepared, course, pay over the amount the deposit the 
proper person forthwith, or, you prefer, will glad co-operate 
with you any way you may suggest obtain construction any 
appropriate court the rights and obligations the interested 
parties under this certificate deposit trust for 


Nothing further until June 16, 1926, when plaintiff finally 
demanded payment the amount due that date per cent. 
After some check was tendered for amount 
short $2,861.16 the total accumulations that date the 
rate per cent. 

Plaintiff testified that said would accept the check account 
the indebtedness, and before delivering defendant indorsed 
the certificate follows: ‘‘June 16, 1926. admit the receipt 
$36,248.43 applied account the indebtedness covered 
within note. not admit that this constitutes payment full 


the same. [Signed] James Gerard.’’ spite this reservation 
further claim, the defendant acquiesced the form which the 
indorsement was given and allowed the check cashed that 
basis. 


The learned justice Trial Term dismissed the complaint the 
ground that the acceptance the check under the circumstances con- 
stituted accord and satisfaction. appeal, defendant-respondent 
claims (1) executed accord and satisfaction; (2) discharge sur- 
render; instrument that, were deemed trust, was 
void unlawful accumulation; and (4) the claim that further in- 
terest per cent. was unnecessary view alleged tender 
made 1922. 

important determine whether this contract was in- 
strument payable demand trust accumulate which was 
continue until demand was made, have doubt that the parties 
themselves intended create trust accumulation, and that, under 
the Laws 1830, the defendant had full capacity 
so. Section subsee. that act empowered defendant receive 
moneys trust, accumulate the same such rate interest may 
obtained agreed on, allow such interest thereon may 
agreed on, not exceeding, either case, the legal rate. Whether this 
special power given special act modified the statute limiting 
the duration infaney Rev. St. [1st Ed.] 773, 
not take the position that lacked the power make the contract 


% 
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litigation. fail see any provision justifying defendant chang- 
ing its terms will. 

Assuming, however, that there was honest dispute the in- 
terpretation the instrument, find facts constituting accord 
and satisfaction. When the defendant made its payment and accepted 
the instrument with the express condition indorsed thereon, that the 
payment was only account, gained nothing thereafter marking 
the certificate ‘‘Paid full,’’ without plaintiff’s consent. was 
Gray Kaufman Dairy Ice Cream Co., 162 388, 397, 
contract implication there must unequivocal and unqualified 
assertion right one the parties, and such silence the other 
support the legal inference his 

the present case there was express repudiation plaintiff 
any intent receive the check full payment. The decisions this 
state are uniform holding that there accord and satisfaction 
there acceptance such check with reservation which known 
the party claiming accord and satisfaction and acquiesced 
it. Shepard City New York, 216 251, 110 485, Ann. 
Cas. 1917C, 1062; Hudson Yonkers Fruit Co., 258 168, 179 
373, 1052; Eames Vacuum Brake Company Prosser, 

Assuming that defendant had the right terminate the agreement 
will, could only have accomplished such termination paying 
tendering the amount due upon the August 1922. 
There claim payment that time, and there evidence 
whatever support the claim tender waiver tender. 
examination the correspondence cited above shows that the most 
that might indicate tender was that defendant’s attorneys wrote that 
the defendant ‘‘will prepared, course, pay over the amount 
the deposit the proper person forthwith.’’ These are not unmistak- 
able words tender; they are invitation further negotiations. 

has been repeatedly held that valid tender can only made 
producing the actual money that the creditor may tempted take 
it. Eddy al. Davis, 116 247, 362; Leask Dew, 
and numerous other cases. Under also, where place 
payment was mentioned the instrument, tender should have been 
made the residence the Weyand Randall, 131 App. 
Div. 167, 115 279. accordingly hold that judgment should 
reversed, with costs, and judgment directed for plaintiff prayed 
for the complaint, with interest and costs. 

Judgment reversed, with costs, and judgment directed favor 
the plaintiff, prayed for the complaint, with interest and costs. 
Order filed. 
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CHECK PRESENTED TIME CHARGE 
DRAWER 


Jett Bros. Stores McCullough, Supreme Court Arkansas, 
Rep. (2d) 863 


The defendant gave the plaintiff check the town which 
the defendant was located. The plaintiff, following his usual custom 
such matters, returned his own town with the check and de- 
posited his bank the second day after received it. The 
drawee bank closed the day which the check was presented 
for payment and the check came back. this action the holder 
against the drawer, was held that the check was presented within 
time charge the drawer with liability and that the holder could 
recover. 

There are other decisions which has been held that check 
presented similar was not presented within 
reasonable time and that the drawer was, therefore, discharged from 
liability. But here, seems, that the plaintiff followed the custom 
bringing checks, received him outside his own town, back 
that town for deposit his local bank. Also, appeared that 
the defendant was aware this custom. The defendant, therefore, 
effect agreed this method dealing with the check the 
plaintiff. 


Suit against the Jett Bros. Stores. From 
judgment favor the plaintiff, the defendants appeal. 

Judgment affirmed. 

Jay Rowland and Floyd Huff, Jr., both Hot Springs, for 
appellants. 
Cotham, Hot Springs, for appellee. 


JOHNSON, brought this suit the Garland chan- 
cery court against appellants seeking recovery $273.40, the purchase 
price certain delivery turkeys effected November 23, 1931. 

Appellants answered the complaint, and admitted the purchase and 
delivery the shipment and the aggregate purchase price, but affirma- 
tively alleged payment follows: 

The acceptance valid check drawn appellants against their 
the Community Bank Trust Company Hot Springs, 
Ark., which check was negligently withheld from presentment for pay- 
ment appellee for unreasonable time, and that during such negli- 
gent delay the bank, which the check was drawn, discontinued busi- 
ness. Briefly the facts presented evidence were follows: 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1219. 
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Appellee was engaged the produce business Mineral Springs 
and Nashville Howard county, and appellants were engaged 
similar business Hot Springs Garland county. Pursuant 
contract theretofore made, appellee November 23, 1931, delivered 
appellants’ place business Hot Springs shipment turkeys, 
which was accepted appellants, and payment the agreed pur- 
chase price appellants delivered appellee their check for the sum 
$273.40 drawn against their account the Community Bank Trust 
Company Hot Springs. Appellee accepted the check, but, instead 
presenting for payment the bank which was drawn the 
date issuance the following day for the reason explained 
him, did his banking business with Nashville bank, and that the 
was withheld for the purpose deposit his home bank. 
November 25th the check was deposited for credit and collection the 
Nashville bank, and thereafter took its usual and customary course, 
which resulted its arrival the drawee bank November 30th, 
which date the drawee bank closed its doors for business. The check, 
not having been honored the drawee bank, was thereafter returned 
appellee. Appellee resides Mineral Springs, which some ninety 
miles distant from Hot Springs. 

the close the evidence, the trial court directed the jury 
return verdict favor appellee for the amount sued for, and this 
appeal prosecuted reverse the judgment entered thereon. 

Appellants contend that the evidence presented question fact 
for the jury’s determination whether not appellee negligently 
withheld the check from presentment for payment for unreasonable 
time. The check was deposited appellee his home bank Nash- 
ville Wednesday, November 25, 1931, for credit and collection, and 
the evidence not dispute but that the check was thereafter handled 
the usual and customary manner. The issue fact therefore re- 
duced whether not was unreasonable for appellee withhold 
the check until his return home and then make deposit the bank 
which did his business. Only one banking day intervened between 
the issuance the check and its actual deposit for collection. The 
witness, Stone, deputy state bank commissioner, testified that 
appellee’s action returning his home make deposit the check 
was the usual and customary practice, and that the withholding the 
check for this purpose was not negligent delay nor unreasonable 
one. This evidence was not contradicted any other witness. 

Federal Land Bank Goodman, 173 Ark. 489, 292 659, 
held that check must presented for payment within reasonable 
time after its receipt, but that what constitutes reasonable time de- 
pends upon the the particular case under considera- 
tion. The test is, such diligence prudent man would exercise 
his own affairs. See George Brothers’ Agency 
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Keesee, 179 Ark. 510, (2d) 994; Parker Grau (Ark.) 
(2d) 

The only conflict appearing the testimony reference the 
failure appellee present the check person the drawee bank 
either the 23d 24th day November, 1931. This apparent con- 
flict importance under all the facts and circumstances here pre- 
sented. Appellee had the legal right pursue the usual and 
effecting collection the check, and this appears have 
been make deposit for collection the bank with which did his 
banking business. Appellants were charged with knowledge this 
custom when they delivered their check appellee. appellants de- 
sired immediate presentment for payment, they could have effected 
presenting the check for payment themselves and paying appellee 
cash, but, when they elected pay appellee check, they thereby 
agreed that the check might presented for payment the usual and 
customary manner. This seems have been pursued appellee, and 
the trial court was correct finding. 

The judgment affirmed. 


CHECK PAID CHARGING AGAINST 
DRAWER’S ACCOUNT 


Rep. (2d) 754 


Where bank, which check drawn, charges against the 
drawer’s account and remits the collecting bank draft, the 
check paid and the transaction closed. The drawee bank can- 


not recall its draft recredit the account with the amount the 


check for the purpose charging against the account note signed 
the depositor and owned the bank. 


Action Charles Reis and others against Bank Commerce. 
From judgment for plaintiffs, defendant appeals. 

Affirmed. 

Frank Lexington, for appellant. 

John Winn, Mt. Sterling, for appellees. 


Reis his check for $1,338.41, drawn the Bank Commerce, Lex- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1141. 
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ington, Ky. Reis that day deposited the check the Montgomery 
National Bank Mt. Sterling, and was credited the bank for the 
amount. The check passed through the hands several banks, but 
was finally presented the Cincinnati branch the Federal Reserve 
Bank Cleveland May 6th. When the Bank Commerce opened 
that morning, Levy had his credit balance $424.70. After this 
check came drawn him his account for $344.87, leaving 
balance only $79.83. Levy deposited check for $205.13, also 
draft for $1,084, making his total $1,368.96. The bookkeeper called 
Levy and told him that his account was overdrawn, and meet the 
overdraft then went the bank and made deposit $25. The 
bank then paid the check for $1,338.41, charging the amount 
Levy’s account, and the close the business that day sent the Cin- 
cinnati bank check for the amount. 

Levy owed note the bank for $1,500, which was due May 4th, 
but nothing was said about May 6th, when the above transactions 
took place. May 7th, the poultry market had broken. Levy was 
the poultry business and before banking hours came down the 
bank and told the president that was broken. Thereupon the presi- 
dent had the bookkeeper credit Levy’s account with $1,338.41, and 
charged the account with the amount the note. The check which the 
Lexington bank had sent the Cincinnati bank had not then reached 
the bank and notified the Cincinnati bank that the check 
was dishonored and hold the money. The Cincinnati bank held the 
money and returned the Lexington bank. That bank then pro- 
tested the check and returned ‘‘protested.’’ This action was brought 
Reis recover against the bank the check, and the conclusion 
the evidence for the plaintiff and the defendant, the court 
peremptorily instructed the jury find for the plaintiff. The bank 
appeals. 

There dispute the facts. The only question preseuted 
Bank Pikeville, 146 Ky. 538, 142 1065, 1067, 
(N. 1186, the bank, without knowledge the fact that the check 
was forged, accepted and placed the amount the credit de- 
positor, who drew checks against the fund. was held that the bank 
could not refuse pay the checks drawn the ground that the 
check had received was forgery. The court said: 


commercial interests the country demand that banks should 
held high degree care the conduct their business with 
customers whom they give credit they would not otherwise able 
obtain. And when bank receives, not for collection, but much 
money, and places the amount the customer, 
thereby assumes liability for this amount all persons whom the 
may give checks. And think the principle law 
should well settled that, when bank its course dealing with 
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customer authorizes him issue checks it, will estopped 
say, after such checks have come good faith into the hands in- 
nocent holders, that the customer did not fact have any money his 
and for this reason decline pay the checks. Especially should 
this principle obtain when permit the bank make this defense 
would cause bona fide holder the customer’s check lose the 
amount 


First National Bank Sidebottom, 147 Ky. 690, 145 404, 
405, the bank, which had paid check, sought recover the amount 
paid from the holder the ground that was paid mistake. Re- 
fusing recovery, the court said: 


bank that the ordinary course business pays check 
given its customer his account recover the amount paid from 
the person presenting the check, subsequently develops that the 
customer did not when the check was paid have his credit funds 
pay it, or, paid under the mistaken belief the part the 
bank that the customer had funds sufficient pay it? This question 
was before the case Robinson Co. Bank Pikeville, 146 
ruled that, when bank pays check given its customer, cannot 
recover from the party whom the check was paid the amount it. 
The authorities supporting this principle are fully stated the 
Bank Pikeville Case that does not seem necessary repeat them 


same effect see First Nat. Bank Mammoth Blue Gem Coal Co., 
194 Ky. 586, 240 78; Kentucky Title Sav. Bank Trust Co. 
Dunavan, 205 Ky. 801, 206 667. 

The general rule the subject thus stated 680, 408: 


drawee bank has paid depositor’s check remitting the 
amount draft letter mailed the bank from which the check 
was received and afterward learns the depositor’s the 
insufficiency his deposit cover his check, this usually regarded 
legal effect delivery the sending bank, and beyond the sender’s 
rightful 


Appellant relies section 3720b-132 Kentucky Statutes, which pro- 
vides that the acceptance bill must writing and signed the 
drawee, insisting that the acceptance here was not writing signed 
the bank, the bank not liable; but when the bank, which 
check drawn, pays the check and charges the account the de- 
positor, the transaction closed; the having been paid 
longer subsisting obligation but discharged. This question was 
fully considered Louisa National Bank National Bank, 
239 Ky. 302, (2d) 497. 

Judgment affirmed. 
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DELIVERY CHECK BANK WITH 
STRUCTIONS PURCHASE BONDS 


Kent Bolckow State Bank Bolckow, Kansas City, Mo., Court 
Appeals, Rep. (2d) 129 


Where depositor gives check the cashier bank with 
instructions invest bonds and, instead following instruc- 
tions, the cashier credits the check the depositor’s account, the 
depositor will entitled preferred claim upon the failure 
the bank. 

this case, the plaintiff delivered $4,000 check the cashier 
the defendant bank, instructing the cashier purchase certain 
bonds for her. Later she was informed that the bonds had been 
and that they were bank St. Joseph for safe- 
keeping. The bonds, however, had not been purchased and the 
amount the check had been the plaintiff’s account. 
When the bank failed, was held that the plaintiff was entitled 
preference payment over other creditors the bank. 


Action Josie Kent against the State Bank 
Harrison, Commissioner Finance Missouri, and 
another. From adverse judgment, defendants appeal. 

Affirmed. 

Grover Sparks, Savannah, for 

Cross, Savannah, for respondent. 


CAMPBELL, C.—The defendant State Bank liquida- 
tion has appealed from judgment allowing plaintiff’s claim the 
sum $4,000, preferred one. 
July 30, 1930, Mr. Messick executed plaintiff his check 
the sum $4,000. The check the direction plaintiff was de- 
livered Mr. Hartley, cashier the defendant bank. August 13, 
1930, said cashier indorsed plaintiff’s name the check and deposited 
plaintiff’s checking account the bank. Plaintiff testified that 
the day the check was made she told Mr. Hartley use pur- 
chasing bonds and that the latter said would so; that two 
three weeks thereafter she again told the cashier that she wanted 
money bonds’’; that later the cashier told her had bought 
the bonds and put them trust company St. Joseph for safe- 
keeping; that she did not know until after the bank closed that the 
check been deposited her checking account; that February, 
1932, which was about two months before the bank closed, plaintiff 
and Mrs. Donahue, her niece, went the bank and talked with its 


NOTE For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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cashier. Mrs. Donahue testified that this she asked the 
cashier, aunt’s $4,000 bonds?’’ that the latter said they 
were the Empire Trust Company St. Joseph for 
can’t keep them little bank like this, they might stolen’’; 
and that plaintiff said she had nothing show that she had bonds and 
that the cashier said would get the bonds and have them registered. 
After the bank closed, plaintiff, Mr. Cross, her attorney, and Mr. 
Kefer, her nephew, went the bank, obtained plaintiff’s box and 
made inventory its contents. Mr. Cross testified that that 
asked Mr. Hartley where the $4,000 bonds were, and 
that the latter replied: ‘‘Well, didn’t buy those bonds. had 
bought them would have had close the bank months before,’’ and 
that when deposited the money expected pay plaintiff interest 
it. Both plaintiff and Mr. Kefer corroborated the evidence Mr. 
Cross. Mr. Hartley testified for the defendant that received the 
check and that plaintiff told him that she wanted the proceeds thereof 
used purchasing bonds; that said her that there was premium 
the bonds ‘‘and would take about year’s interest pay 
and that she replied, ‘‘Whenever you think you can get them right, 
why, you can get them,’’ and that nothing more was said about the 
bonds; that the bonds which referred in-the conversation with 
Mrs. Donahue were three $100 Liberty bonds. However, did not 
deny that Mrs. Donahue asked him where her aunt’s $4,000 bonds 
were, nor did say that informed plaintiff that the check had been 
placed her credit the bank. cross-examination was asked 
made the statement attributed him Mr. Cross. answered, 
don’t remember that, did.’’ 

The evidence clear and convincing that the bank, acting through 
its cashier, received the check for the special purpose purchasing 
bonds for plaintiff; that defendant’s cashier told plaintiff that had 
purchased the bonds and that they were trust company St. Joseph 
for safe-keeping; that plaintiff did not know that the bonds had not 
been purchased that the check had been deposited her credit 
until after the bank had closed. 

The mere fact that the bank placed the check general 
checking account did not create the relation debtor and for 
the reason that the deposit was made without the knowledge consent 
plaintiff. Ellington Cantley (Mo. App.) 300 529, 531. The 
defendant did not obtain title the proceeds the check. (In North 
Missouri Trust Company Mexico, Mo.) Mattes Cantley, Commis- 
sioner (Mo. App.) (2d) 412; Kelley Joplin 
State Bank (Mo. App.) (2d) 172, Central Coal 
Coke Co. State Bank Bevier, 226 Mo. App. 594, (2d) 
188. 

The defendant argues that ‘‘almost unbelievable’’ that plain- 
tiff did not know that the check was deposited her checking account. 
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Plaintiff testified that between the date the making the check 
and the closing the bank she had not received her vouchers nor state- 
ment her account. Mrs. Donahue testified that about two months 
before the bank closed its cashier told her that plaintiff’s $4,000 
bonds were trust company St. Joseph for safe-keeping. After 
the bank closed, its cashier was asked where the $4,000 bonds were. 
replied, substance, that did not buy them; ‘‘if had bought 
them would have had close the bank months before.’’ the trial, 
when the cashier was asked whether not made that statement, 
said, ‘‘I don’t remember that, The denial characterizes 
itself. The defendant contends that the statement the cashier made 
after the bank closed was not binding it. this may, the 
statement, nevertheless, affected the value the evidence the cashier. 
The chancellor saw the witnesses and heard them testify. The decree 
discloses that believed evidence plaintiff and her witnesses. 
While are not bound the findings the our 
duty defer them. And will not disturb such findings 
can point some good reason Glick Glick, 226 Mo. 
App. 276, (2d) 624, 626. not find reason disturb 
the 

The judgment affirmed. 


DEPOSIT FUNDS BANK WITHOUT 
AUTHORITY 


French Harrison, Kansas City, Mo., Court Appeals, 
Rep. (2d) 141 


Where bank acting agent for the owner real 
property, deposits the proceeds account opened him the 
owner’s name, without authority, the owner will entitled 
preference payment upon the failure the bank. 


Proceeding Teddy French establish preferred claim against 
the Bolekow State Bank the hands Harrison, Commissioner 
Finance, for liquidation. From judgment allowing preference 
part, the commissioner appeals. 

Affirmed. 

Grover Sparks, Savannah, for appellant. 

Sherman Sherman, St. Joseph, for respondent. 


For similar decisions see Banking Law Journal (Fourth 
Edition) §142. 
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BLAND, J.—This appeal from the action the trial court 
allowing preferred claim favor the plaintiff and against the de- 
fendant bank, liquidation. 

The facts show that 1930 plaintiff, resident the state 
fornia, inherited house and lot situated that January 
1930, wrote one William Hartley, cashier the defendant bank, 
asking him take care the rental and sale the property and 
pay the taxes, insurance, and the upkeep thereon until the property 
could sold, stating, among other things: ‘‘Please hold all papers 
the property the bank. will take care the bills soon find 
out what they accordance with these instructions Hartley 
took charge the property, rented the same, collected the rent, and 
paid the insurance and taxes the premises. The money collected 
was placed Hartley account plaintiff’s name which Hartley 
opened the defendant bank. 

About year thereafter plaintiff wrote Hartley inquiring about the 
property and the latter wrote plaintiff that the ‘‘expenses had used 
all the 11, 1931, plaintiff wrote Hartley that, 
willing sell for the $600.00 you mentioned your letter. 

didn’t expect receive any rent, just the rent will cover 
all the upkeep.’’ Shortly prior January 16, 1932, Hartley wrote 


plaintiff that had offer $500 cash for the property, and said 
date plaintiff wrote Hartley: 


sure was glad hear that you have offer the 
sure would like get off hands. willing sell for 
per cent. interest. Real estate has dropped about fifty per cent. here 


January 22d, Hartley wrote plaintiff stating that one Fred 
Yates was the buyer the place $500. inclosed deed for plain- 
tiff and his wife sign and returned and stated that the writer 
would hold the deed until the money was paid. about February 
1932, plaintiff wrote Hartley inclosing the deed duly executed, with 
instructions deliver ‘‘over Fred Yates upon receipt the 
$500.00 for February 1932, the deal was closed and Yates 
turned over Hartley check drawn upon his account the defendant 
bank the sum $500, payable the order plaintiff and instructed 
Hartley send the check plaintiff. There were sufficient funds 
Yates’ account the bank cover the amount the check. However, 
instead sending the check the money plaintiff, Hartley deposited 
the same the account the plaintiff that had opened plain- 
tiff’s name the time first took over the management the property. 
Hartley did not notify plaintiff the closing the deal the receipt 
the money. The bank closed April 25, 1932. Not hearing from 
Hartley, plaintiff, May 17, 1932, wrote him that had not heard 
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from him reference Yates buying the property, although had 
written him April 25th, reference the same and that had 
not heard from Hartley ‘‘since mailed you the signed 
May 20th, Hartley wrote plaintiff that the bank had been closed and 
that the money upon its receipt had been placed the account the 
plaintiff the bank. 

The evidence further shows that the plaintiff did not authorize and 
time knew that account had been opened his name 
Hartley. The ledger sheet the bank shows the name plaintiff 
depositor and continuous transactions from November 1930, until 
February 15, 1932, and that there was the sum $562.75 standing 
the credit the plaintiff when the bank closed. 

Plaintiff claimed the right preference the entire amount stand- 
ing his name the time the bank closed, but the court refused 
preference the $62.75, which represented what was left the 
rents received from the property, and allowed the sum $500 
preferred claim. 

There was appeal the plaintiff and are not called upon 
determine the propriety the action the court disallowing the 
amount the rent money preferred claim. However, are 
the opinion that the court properly allowed the amount received from 
the sale the property such claim. strong inference 
drawn from letter January 16, 1932, that the $500 was 
remitted him upon its receipt Hartley, for the reason that 
plaintiff states therein that need the money. least, there 
certainly was not any authority given Hartley deposit such money 
bank. There were more expenses paid upon the property 
after was sold and the deal finally closed and Hartley had further 
duties transact the agent the plaintiff except pay over the 
money him. The deposit the money the bank the plaintiff’s 
name was unauthorized and improper. pp. 732, 733, 737; 
MeMahan Franklin, Mo. 548; Merchants’ Bank Rawls, Ga. 
289; Campbell’s Adm’r Boggs, Pa. 524. The bank was party 
the unlawful act Hartley for the reason that was the sole repre- 
sentative the bank the receipt and the deposit this money and, 
course, knew his own improper conduct and, under the 
cumstances, his knowledge was the knowledge the bank, and the 
preference was properly allowed. Lomax Linn County Bank, 222 
Mo. App. 84, (2d) 206; Bartlett 316 Mo. 129, 
289 814; Andrews Farmers’ Trust Co. (Mo. App.) 
(2d) 641; Noll Harrison County Bank, 222 Mo. App. 923, 
(2d) 73; Deal Bank Smithville (Mo. App.) (2d) 201; 
Evans French, 222 Mo. App. 990, (2d) 655. 

Defendant calls our attention the fact that the first letter written 
Hartley 1930 the plaintiff said: ‘‘Please hold all papers the 
property the What these papers consist not shown 
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the evidence. There nothing that statement from which may 
inferred that the proceeds the sale the property (if sale 
should effected the future) should deposited the bank. 

The judgment affirmed. 


CLOSING BANK TERMINATES CASHIER’S 
TERM OFFICE 


Dolhonde Tangipahoa Bank Trust Co., Court Appeal Louis- 
iana, 153 So. Rep. 


The closing bank and the turning over its affairs and 
property the State Banking Department, operate dissolution 
the bank and terminate the cashier’s term office. The cashier 
not entitled compensation for the balance the term for which 
was appointed. 

such the assets the closed bank are sold another 
bank and the cashier enters into the employ the purchasing bank, 
without making new contract, may discharged such bank 
any time. 


Suit Ernest Dolhonde against the Tangipahoa Bank Trust 

Company. From judgment rejecting his demand, the appeals. 
Affirmed. 

Ellis Ellis, Amite, for appellant. 

Reid, Amite, and Spiller, Hammond, for appellee. 


MOUTON, J.—In October, 1895, the Bank Amite City was or- 
ganized act incorporation. Later its name was changed into that 
the Amite Bank Trust Company. 

Plaintiff, Dolhonde, was member the board directors 
and cashier the Amite Bank Trust Company for several years. 
the 19th December, 1932, the board directors that bank 
unanimously adopted the following resolution: 


due the strained financial conditions generally pre- 
vailing this State and Parish, which conditions have seriously af- 
the stability this bank; and whereas, unsafe, inexpedient 
and hazardous continue operations, and order conserve the in- 
terests the depositors; resolved this Board Directors that 
hereby surrender control its property and affairs the State Bank 
Commissioner the State Louisiana take effect immediately.’’ 


Dolhonde was member the board directors the bank and 
also its cashier. 


q 
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Acting this resolution, Brock, state bank commissioner, 
closed the bank and addressed petition the district court for the 
parish Tangipahoa, alleging that after investigation found the 
business the bank unsafe and unsound, and for the protection the 
depositors prayed that placed liquidation. 

The court, complying with the demand the commissioner, con- 
firmed him officio liquidator the bank, under the provisions 
Act 300 1910, 505. 

The board directors the bank having appointed Martin Fin- 
negan assistant liquidator, the court issued order approving his ap- 
pointment assist Brock, commissioner, selling and distribut- 
ing the assets the bank, liquidation. 

Brock, officio liquidator, and Martin Finnegan, assistant 
judicial liquidator, with the approval the stockholders the Amite 
Bank Trust Company, avoid the usual process ordinarily required 
the regular liquidation the affair bank, and for the alleged 
advantage all parties concerned, particularly for the benefit the 
depositors, petitioned the court for permission sell the property 
the bank the Tangipahoa Bank Trust Company. 

The demand the liquidators was granted the court authorizing 
them sell all the property and assets the Amite Bank Trust Com- 
pany the Tangipahoa Bank Trust Company upon the assumption 
that bank all the deposits the Amite Bank Trust Company 
also its bills payable, debts, and liabilities, liquidation. 

December 22, 1932, sale all the property Amite Bank 
Trust Company was made the liquidators the Tangipahoa Bank 
Trust Company, wherein the purchasing bank assumed the payment 
the debts and liabilities the Amite Bank Trust Company, was 
authorized under the order the court. 

The record shows that plaintiff was employed cashier the Amite 
Bank Trust Company November 24, 1932, for one year from that 
date, salary $2,100 per year. 

was entitled this contract salary for one year the 
amount stated, against the Amite Bank Trust Company. 

After the sale the assets the Amite Bank Trust Company, 
plaintiff served the Tangipahoa Bank Trust Company and 
was serving such when, January 1933, was discharged from 
service. 

Plaintiff alleges that was paid the Tangipahoa Bank Trust 
Company the sum $525, leaving balance due him his salary, 
$2,100, $1,575, for which suing the Tangipahoa Bank Trust Com- 
pany, defendant herein. 

The Tangipahoa Bank Trust Company entered into contract 
with plaintiff pay him salary for one The claim for the 
balance his salary $2,100, which the Amite Bank Trust Com- 
pany had obligated itself pay him its contract, based the 
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alleged assumption the sale the defendant bank the debts and 
liabilities the Amite Bank Trust Company. 
The dissolution corporation either facto (in fact) law. 


facto dissolution means that dissolution which takes place 
substance and fact, when the corporation reason its insolvency, 
for other reasons, suspends all its operations and goes into liquida- 
tion without availing itself the statutory procedure provided for that 


this case, appears from the above resolution the board 
directors the Amite Bank Trust Company, surrendered the con- 
trol its property and affairs and placed them the hands the state 
bank commissioner, and immediately effected. 

The bank, reason its insolvency, actually suspended its opera- 
tions. This amounted facto dissolution, under the authority 
above cited. might said thus going into liquidation, the statutory 
procedure was not followed and that did not effect legal dissolution. 
The fact is, however, that after the adoption that resolution the 
bank, Brock and Finnegan, its liquidators appointment the court, 
and upon application the stockholders the bank and avoid the 
usual delays ordinary liquidation and for the advantage depositors, 
including other parties, obtained order court authorizing the sale 
the property the bank, effect the liquidation its affairs. These 
proceedings were tantamount the regular statutory procedure usually 
followed for legal dissolution banking institution. The selling 
the assets the bank under the proceedings followed this case ef- 
fected complete dissolution that bank. 

Its dissolution matter fact and law was therefore complete. 

The dissolution corporation puts end its existence, 
1149; and equivalent the death natural person, Im- 
perial Film Exchange General Film Co. (D. C.) 244 985, 987. 

this the contract plaintiff with the Amite Bank Trust 
Company for the term one year was undoubtedly entered into ‘‘on 
the basis the continued existence’’ that bank which had 
reference. 

subsequent perishing the person thing, cessation 
existence the condition, will the performance, condition 
such effect being implied spite the fact that the promise may have 
been 


Here, when the dissolution the bank was effected, ceased 
exist, performance the agreement could not exacted; such con- 
dition being implied the contract between plaintiff and the Amite 
Bank Trust Company. From this rule law, follows that the 
obligation the bank had incurred pay plaintiff salary for the term 
one year had been extinguished the effect its dissolution. Hence, 
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the bank was not liable and owed debt plaintiff for the balance 
claimed his salary for the unexpired term his contract. the 
amount claimed plaintiff was not debt liability the bank, 
the purchasing bank, Tangipahoa Bank Trust Company, could not 
assume debt liability which had existence. Therefore, the stipu- 
lation the sale about the assumption the debts and liabilities the 
Amite Bank Trust Company may binding debts then existing, 
but can have such effect reference the claim herein asserted 
plaintiff, had been extinguished before the execution the sale. 

The authority, above cited, and the reason, above given, are line 
with what said Ruling Case Law, vol. 448, follows: 


prevailing view that where the insolvency the corpora- 
tion and the court takes jurisdiction the assets thereof and 
administers them under receivership, there breach contract, 
between the corporation and its administrative executive officers 
respect contracts pertaining their salary for the unexpired term 
the office held them after the receivership.’’ 

may argued that the instant case there was receivership 
and consequently administration the assets the court through 
receiver. The facts herein show, however, that the assets were placed 
the hands the liquidators for administration and settlement. 
the case where receiver appointed, the doctrine is, remember 
correctly, that the obligations which are incurred the defunet cor- 
poration under its contracts are authority the state canceled and 
annulled. not see why the same rule should not apply where 
bank closed, ceases operation, and goes the hands the state bank 
commissioner order the court, and all its assets are disposed 
under that order, particularly for the benefit its depositors. 

find that under the rule above cited from L., the contract 
between the Amite Bank Trust Company was not breached and that 
plaintiff could have right the balance claimed for the unexpired 
term cashier that bank. 

1895, the Amite City Bank was organized. article its 
charter, find that all the officers and employees the bank, whose 
salaries were fixed the board, held their positions ‘‘at the pleasure 
the board.’’ This bank, later, evolved into the Amite Bank Trust 
Company, the institution question, but there occurred repeal 
the rule above referred to; hence, plaintiff, its cashier, was subject 
that regulation. 

that the charter corporation its supreme law 
and that its provisions cannot set aside its board directors. 
the resolution the bank, hereinabove reproduced, will noted 
that surrendered the control its property and affairs the state 
bank commissioner and ceased operation. This resolution was voted 
unanimously the board directors, which plaintiff was then 
member, also 
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This ceasing operations made impossible for plaintiff 
tinue the service that bank its cashier for the unexpired term 
his contract, and necessarily plaintiff was dismissed from service. 
Plaintiff was holding his position cashier the pleasure the bank, 
under its charter, and ceasing its operations, plaintiff was auto- 
matically dismissed from service, power which the bank had the right 
exercise. Besides, plaintiff voted for that resolution, made claim 
for any balance for the unexpired term under his contract, and cannot 
now assert any rights for the any such claim, particularly 
against the defendant, different banking institution which had 
connection with plaintiff the Amite Bank Trust Company, that 


time. Even plaintiff had, when voted for the resolution, made any 


reservations the rights for which now contending, could not, 
for the reasons above stated, recover against defendant bank these 
proceedings. Plaintiff, true, after the dissolution the Amite 
Bank Trust Company, was the service defendant bank, cashier, 
and was paid the month; but, heretofore stated, there proof 
whatsoever that had been employed defendant bank the year 
for the unexpired term service for which the other bank had ob- 
ligated itself. There certainly custom law which fixed the term 
service the month resulting from the fact that plaintiff 
was serving cashier the defendant bank; hence, the Tangipahoa 
Bank Trust Company, defendant bank, had the right dismiss plain- 
tiff its option will. Russell White Oil Corporation, 
162 La. 110 So. 70. 

Upon dismissal, plaintiff had right recover the balance de- 
manded for the unexpired term the contract had entered into with 
the Amite Bank Trust Company. 

His demand was correctly rejected. 

Judgment affirmed. 


ACTION AGAINST DEPOSITARY TOWN- 
SHIP FUNDS 


Township Lake American State Bank, Supreme Court Michigan, 
254 Rep. 219 


The plaintiff township designated depositary bank which 
was unable furnish the required depositary’s bond $100,000. 
The defendant bank offered furnish such bond and agreed that 
deposits might made with the depositary bank the defendant’s 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §386. 
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agent, which ‘‘will turn transmit same our bank.’’ The de- 
fendant gave bond the required amount with indemnity 
company surety. The township thereafter made all deposits 
the depositary bank the deposit slips that bank and all with- 
drawals were made checks that bank. part such deposits 
was forwarded the defendant bank for the the town- 
ship. Subsequently both banks failed. was held that the town- 
ship had claim against the defendant bank its surety. 


Action Township Lake, Macomb County, and others against 
the American State Bank and others. From adverse judgment, 
plaintiffs appeal. 

Affirmed. 

John Yoe, Detroit, for appellants. 

Henry Massnick, Detroit (Archer Ritchie, Detroit, 
counsel), for appellees. 


BUTZEL, J.—In April, 1930, the township Lake, plaintiff, 
resolution its board, designated the State Bank Loch- 
moor, Mich., depositary, and ordered furnish depositary 
bond required law (see section 1195, 1929). Shortly there- 
after large deposits were made therein the credit Lake township, 
Sidney Read, treasurer. December 1930, additional account 
was opened the same bank plaintiff for the deposit tax col- 
that time plaintiff’s officers requested the bank furnish 
depositary bond $100,000. The Lochmoor State Bank was 
comparatively small institution and used its correspondents and de- 
positaries the American State Bank, defendant, and the National Bank 
two large banks the neighboring city Detroit. Be- 
ing itself unable furnish the bond requested, the Lochmoor Bank 
undertook secure bond through the National Bank 
but was then took the matter with the American 
State Bank, whose president wrote the following letter, which was 
delivered the plaintiff: 


State Bank Detroit 


13, 1930. 
Allan, President 
Township, Macomb County, Michigan. 


Please advised that will pleased furnish 
One Hundred Thousand ($100,000.00) Dollar bond such de- 
posits your Township may make with this Institution. 

entirely agreeable that same may deposited with the Loch- 
moor State Bank, our Agent, who will turn transmit same our 
Bank. 

truly yours, 
Allan, President.’’ 
“RMA 
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Pursuant this arrangement, the American State Bank, prin- 
cipal, and the New York Indemnity Company, surety, executed 
bond the amount $100,000, unquestionably the theory that the 
American State Bank was the depositary. The condition recited 
this bond follows: 


‘ 


the principal, which has been may selected the 
depositary township funds shall during the term beginning the 
22nd day December, 1930, and ending the 22nd day 
December, 1931, faithfully account for and pay legal demand 
all moneys and funds deposited with behalf said obligee 
and shall not suspend payments during said term, then this obligation 
shall void, otherwise and remain full and effect.’’ 


deposits whatsoever were made any time plaintiff the 
offices the American State Bank the city Detroit. The town- 
ship continued make its deposits with the Lochmoor Bank thereto- 
fore, using the deposit slips and passbook that bank, making all 
withdrawals checks the Lochmoor Bank, and receiving interest 
periodically from that bank. The township officers evidently appre- 
ciated the fact that some question might arise whether they were 
dealing with the American State Bank, for December 15, 1930, 
plaintiff’s accountant requested the cashier the Lochmoor Bank 
furnish him with the passbook and deposit slips the American State 
Bank for the moneys which were being deposited. The cashier, how- 
ever, informed him that they had neither the passbook nor the deposit 
slips the American State Bank, and suggested that the 
continued was until that bank should want make change. 
However, change the procedure with reference these accounts 
was ever made. 

The deposits the Lochmoor Bank became increasingly large, and 
January 1931, when large additional payments taxes were 
about made, the township accountant informed the Lochmoor 
Bank cashier that further deposits would made unless the bonds 
the American State Bank were increased. The latter thereupon 
requested the cashier the American State Bank furnish addi- 
tional bond. The testimony dispute just what conversation 
was had this connection. The cashier the Lochmoor Bank testified 
that advised the American State Bank cashier that the amount 
already deposit was too large, and that additional bond was 
therefore necessary. the other hand, the cashier the American 
State Bank denied that anything was said regard the amount 
already deposited. testified that was his impression that larger 
bond was required because the initial deposits were excess 
$100,000. any rate, the additional bond was never furnished, though 
large deposits were later made with the Lochmoor State Bank. 
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Both banks subsequently failed. The deposit liability the American 
State Bank was assumed the People’s Wayne County Bank De- 
troit, which turn was merged into the First Wayne National Bank. 
The latter two banks have been joined defendants herein. Plaintiff 
had deposit with the Lochmoor State Bank the time its closing 
the sum $94,906.47, for which demand was made the People’s 
Wayne County Bank and also the surety. Subsequently, stipula- 
tion between the parties, was agreed that the township might file its 
claim with the receiver the Lochmoor State Bank for the full amount 
its loss, without prejudice any its rights against the American 
State Bank. result the claim the township has been consider- 
ably reduced dividends. view the stipulation the filing 
the claim this manner has not been considered arriving 
our conclusion. 

Suit was brought the township against the American State 
Bank, the People’s Wayne County Bank, the First Wayne National 
Bank, and the New York Indemnity Company, the theory that all 
the deposits were made with the American State Bank. The trial judge 
held that the defendants were not liable and rendered judgment 
cause action. need not consider the claim against the surety 
This question was not briefed, counsel for plaintiff conced- 
ing the oral argument that considered the claim very weak. 

undisputed that the account was never opened the books 
the American State Bank. there any liability the part 
the latter, must arise through the letter written the president 
the bank, hereinbefore quoted, which authorized the township 
make its deposits with the Lochmoor Bank agent the American 
State Bank. The defendants claimed that while was contemplated 
that account would opened with the American State Bank, that 
arrangement was never consummated. its very terms, the bond 
given the American State Bank, upon which suit now brought, 
covered only deposits made with that matter 
convenience, the American State Bank, its letter December 13, 
1930, authorized the township make its deposits initially the Loch- 
moor Bank, which was act agent the American State Bank 
solely for the receipt such deposits, and was turn transmit the 
funds that bank. However, was still required that the account 
ultimately carried with the American State Bank. 

examination the record reveals that the township not only 
deposited its funds with the Lochmoor Bank initially, but that the 
plaintiff, its entire course dealing with that bank the time 
its closing, recognized the account one with the Lochmoor Bank 
the sole and principal debtor, and not with the American State 
Bank. Throughout this entire period all deposits were made the 
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township the deposit slips and the passbook the Lochmoor 
Bank; monthly statements were furnished the township that 
bank, headed ‘‘In with Lochmoor State Bank,’’ and bearing 
the annotation, ‘‘if not correct report once’’; interest was received 
periodically the township from the Lochmoor Bank its deposits 
and all withdrawals were made the township checks drawn upon 
the Lochmoor Bank. Although the Lochmoor Bank and other banks 
that community had formerly been designated depositaries 
resolution the township board, official action was ever taken 
the board designate the American State Bank. Furthermore, 
signature card was ever signed the township with the 
American State Bank. The Lochmoor Bank made large deposits with 
the American State Bank, its correspondent, and the amount 
deposited naturally included township moneys originally placed with 
the Lochmoor Bank. However, such deposits were all transmitted 
the American State Bank the the Bank, and not 
the credit the township. Furthermore, the sums varied amount, 
and bore relation whatever the amount credited the township 
the books the Lochmoor Bank. 

holding that the account was with the Lochmoor Bank, and not 
with the American State Bank, are primarily influenced, was the 
trial judge, the fact that from the time the account was opened 
until the closing the Lochmoor Bank March, 1931, all withdrawals 
were made the township checks that bank. The letter the 
president the American State Bank neither directly nor indirectly 
gave the township any right whatsoever withdraw funds deposited 
with that institution checks the Lochmoor Bank. 
accountant testified that was never informed from any source what- 
soever that the sums money deposited the Lochmoor State Bank, 
the Lake township taxes, were not deposited 
with the American State Bank. This incredible. The officers the 
township must should have known when they withdrew large sums 
money checks the Lochmoor Bank, rather than the other 
bank, that their moneys were still deposit there and were not being 
transmitted the American State Bank. They were further put 
notice when they received monthly statements from the Lochmoor State 
Bank showing the balances still due the township from such bank, 
and also when they received periodical interest payments from the 
Lochmoor State Bank. 

view these facts, are forced agree with the trial judge 
that the was with the Lochmoor State Bank and not with the 
American State Bank. The trial judge had the opportunity seeing 
the witnesses. His findings are supported the great weight the 
testimony, and the judgment favor the defendants affirmed, 
with costs the defendants. 
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BANK TRUSTEE LIABLE FOR LOSS 
INVESTMENTS 


United States National Bank Trust Co. Kenosha, Wis., Sullivan, 
Circuit Court Appeals, Fed. Rep. 2d, 412 


bank acting trustee, which invests trust funds retail 
commercial business and bank stock, will liable for the losses 
sustained result such investments even though the trust 
agreement authorized the trustee invest ‘‘in investments trus- 
tee its discretion shall deem proper, without confining trustee 
what are known legal investments for Such provi- 
sion does not give the trust arbitrary, unlimited, absolute 
but reasonable one. 


Suit Mary Sullivan and others against the United States Na- 
tional Bank Trust Company Kenosha, Wisconsin, and another. 
Decree for plaintiffs, and defendants appeal. 

Affirmed. 

this action appellees, who are the beneficiaries under insur- 
trust, sought equity recover from the trustee and its re- 
ceiver certain amounts money which appellees claim were improperly 
invested. The District Court found the facts specially and rendered 
conclusions law thereon. Upon those decree was ren- 
dered for appellees for the amounts claimed, and they were ordered paid 
from trust fund $100,000 which had been deposited with the Wis- 
consin State Treasurer appellant bank pursuant section 223.02 
the Wisconsin Statutes, and section 248 (k) the United States Code, 
title (12 USCA 248) (k). The payment out fund, however, 
was ordered subject the rights other claimants the same class, 
any. From that decree this appeal prosecuted. 

Walter Hammond and Ernest Jones, both Kenosha, Wis., 
for appellants. 

Judson Staplekamp and Robert Baker, Jr., Guardian litem, 
both Kenosha, Wis., for appellees. 


SPARKS, J.—The facts found the court are not dis- 
pute. February 1929, decedent Frank Sullivan entered into 
trust agreement with the United States National Bank and Trust 
Company Kenosha, hereafter referred the Bank, whereby 
was act trustee certain funds derived from insurance 
upon life, for the benefit appellees who are his wife and 


NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §480. 
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children. Decedent, resident Wisconsin who had been shoe 
merchant, died March 1930, leaving will naming the Bank 
executor his estate, and trustee his testamentary trust. The 
Bank thereafter acted both capacities. the time his death 
decedent owed the Bank $1,335 unsecured note open account, 
and $20,000 upon note secured mortgage upon the building 
owned decedent which was conducting retail shoe business 
the time his death. The Bank trustee received decedent’s 
life insurance policies the following amounts: 


2,031.00 March 15, 1930 
15,130.05 19, 1930 
27,500.67 20, 1930 

5,140.33 April 1930 


March 20, 1930, the Bank trustee purchased from itself the 
mortgage note paying itself $20,000 out the insurance trust funds, 
and without having disinterested appraisement the note the 
real estate securing it. that time the real estate was worth $19,837.18, 
and was subject street improvement lien $4,150 with six per 
cent. annual interest due thereon from June 29, 1928, which lien 
the Bank had knowledge. 

May 1930, the Bank executor purchased from the Con- 
tinental Bank Chicago for consideration $5,000, 150 shares 
the Bank’s capital stock the par value $3,000, using funds the 
trust pay for it. This turn the same day was delivered 
the Bank executor itself trustee the insurance trust for 
consideration $6,000. Having already paid $5,000 the Continental 
Bank out the trust funds, additional sum $1,000 was taken 
from the trust funds the Bank trustee and credited itself 
executor, asset the estate. that time the book value the 
stock, without discount for loans, notes, furniture and fixtures did not 
amount $6,000. 

October 1930, the Bank trustee purchased from itself 
executor, the furniture, fixtures and stock the retail shoe business 
which was being conducted decedent the time his death 
the building covered the mortgage which had been purchased 
the Bank trustee from itself creditor. The purchase price agreed 
upon was $12,000, but the price paid was $12,200, which amount the 
trustee obtained the sale valid mortgage notes belonging the 
trust. The trustee conducted the business with loss $4,988, 
which $2,918.14 was due depreciation inventory. 

November 13, 1932, the Bank suspended business and was taken 
over the Comptroller the who named appellant Taylor 
receiver. January 1933, the Comptroller made assessment 
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upon each shareholder the Bank for 100% the par value his 
stock. 

The money obtained from the sale the trustee the three items 
referred was applied the executor toward the payment creditors’ 
claims and expenses administration, including the Bank’s unsecured 
claim $1,335.18, and its charge for services executor the sum 
$943.08. 

The estate decedent was administered under the jurisdiction and 
authority the Kenosha County Court whose appraisers May 
1930, appraised the real estate covered the mortgage $24,000. 

December 31, 1932, appellant receiver filed the Circuit Branch 
the Kenosha County Court petition for discharge the Bank 
trustee, submitting final account the trust for approval, and asking 
that new trustee appointed and that the Bank trustee re- 
leased from further liability upon its compliance with whatever terms 
the court might decree. Among the investments shown the report 
were the three items now controversy totalling $38,200. Appellees 
filed objections the allowance those items, and brought this action 
for the purpose having the trust estate reimbursed the extent 
those investments. 

The District Court found and decreed that the three investments 
objected were not suitable and proper investments for trust pur- 
poses under the trust, and were not made with such discretion would 
tend safeguard the preservation the fund and the procurement 
just income therefrom, but were made hazardous types in- 
vestments from which little could expected earnings, the 
safe return the principal. 

The District Court further found that reason the position 
the Bank and its acceptance its various positions and relationships 
the trust estate, and the cestuis que trust, and itself creditor, 
necessarily could not exercise wise discretion the performance 
its duties trustee the insurance trust, and not and did 
not exercise that degree discretion, diligence, prudence, and fidelity 
with respect the controverted investments which required 
trustee the administration trust estates. 

The court thereupon concluded that appellees should recover the 
amount demanded with six per cent. interest per annum from November 
1932, the last date return earnings the trust which the court 
found reasonable and fair, November 13, 1932, the date the Bank 

The conclusions law further set forth detail the method 
which appellees’ claim was against the indemnity fund 
the hands the State Treasurer, concerning which objections 
are raised here case the claim held valid. 

The question presented whether each the items above referred 
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was proper trust investment under the provisions the first para- 
graph the trust agreement which reads follows: 


‘‘Upon maturity any and all policies held hereunder, death 
party the first part, Trustee shall present for collection such policies, 
and upon receipt the proceeds therefrom shall thereupon and there- 
after invest, reinvest and keep invested the same such investments 
Trustee its wise discretion shall deem proper, without confining 
Trustee what are known legal investments for Trustees under the 
laws the state Wisconsin, with authority Trustee alter, vary, 
change, transfer and retransfer investments and reinvestments from 
time time the absolute the Trustee, and with special 
authority Trustee purchase investments the trust hereby 
created, securities other properties, real personal, which may 
part the estate the party the first part the time his 


contended appellants that the questioned investments 
were authorized the trust agreement which expressly gave the 
trustee absolute discretion the selection investments without con- 
fining him what are known legal investments required the 
Wisconsin statutes, and which also gave him express authority pur- 
chase assets decedent’s estate. 

The general propositions law upon which appellants rely may 
admitted, that say, was the duty the trustee carry out 
the intention the creator the trust, and doing, con- 
ducted itself faithfully, and exercised sound discretion, cannot 
held liable. was not liable for mere error judgment making 
any investment unless the error were gross nature show 
bad faith lack sound discretion. trustee acts within his 
powers, good faith defense charge mistaken judgment. 
trust provision gives the trustee wide powers investment 
may exercise his sound discretion within those limits, and his actions 
with respect thereto are not tested considerations what may 
termed ‘‘hindsight’’ judgment. 

applying these principles grant power trustee, such 


power must construed the light other well established 


governing the actions trustees. Discretion trustee does not 
mean arbitrary unlimited absolute discretion, but reason- 
able one. must use judgment and prudence, and limits are 
placed his discretion, must nevertheless invest the funds accord- 
ing epproved rules for trust investments. Pabst Goodrich, 133 
Wis. 43, 113 398, Ann. Cas. 824; Estate Allis, 191 Wis. 
23, 209 945, 210 418. trustee shall not permitted 
benefit himself dealings with the trust estate. Such transactions 
are not merely prima facie invalid, but negative any idea good 
faith and free consent. Shaw Crandon State Bank, 145 Wis. 639, 
129 794; Will Leonard, 202 Wis. 117, 230 715, 
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712; Ludington Patton, 111 Wis. 208, 571. Good 
faith alone will not protect trustee, but must also exercise dili- 
gence, prudence, and absolute fidelity. Wisconsin has consistently ad- 
hered the strict rule with reference the liability trustees 
early adopted New York, rather than the more liberal rule adopted 
Massachusetts. Estate Allis, supra. 

There doubt that the Bank, under the will and the insurance 
trust agreement had right act both capacities executor and 
trustee, notwithstanding the fact that was creditor decedent. 
Indeed the obvious intention decedent was that should act, 
but nevertheless must considered that was also the intention 
decedent that the Bank thus acting should comply with the well 
known principles law governing such transactions. not say 
that the law brands such transactions void their face, but does 
scan them very closely, because the temptations which are inherently 
present. may assume without admitting that the investments are 
not void the beneficiaries merely because the trustee failed 
secure the permission the court make them its approval after- 
wards, although, conceded appellants, order the proper 
court expressly directing such investments would have eliminated this 
controversy. However, the fact that they were never ordered ap- 
proved was quite properly considered the court, together with all 
the other pertinent facts determining whether there was bad faith 
lack sound discretion. While the law Wisconsin governs 
this case, the principle law here involved the same Wisconsin 
show that either acted bad faith failed exercise sound dis- 
eretion. Taft Smith, 186 Mass. 31, 1031; Pine White, 
175 Mass. 585, 967. 

Appellants contend, however, that the District Court did mot pass 
upon the real question presented which was whether there had been 
abuse trust powers, but that the court’s findings and decree are 
based upon lack power the trustee act without the express 
direction court, due the various inconsistent capacities which 
was acting. think this construction the court’s findings and 
not warranted. The court not only found that under 
the presented was impossible for the Bank exercise 
sound good faith, but also found that had not exer- 
that sound discretion and judgment which the law required. 
think the first finding supported least. Shaw 
Crandon State Bank, supra. will noted that the District Court 
this case did not lay down general rule that one acting the 
triple capacity trustee, executor, and creditor could event 
exercise sound discretion, but held that under the cireumstances 
this the Bank was unable to, and did not exercise sound dis- 
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cretion. Aside from its inability so, the Bank liable failed 
exercise sound discretion, and think there substantial evi- 
dence support the court’s decree that respect. 

Admitting that the trust agreement authorized the trustee pur- 
chase assets the estate, yet that authority was not mandatory, nor 
did warrant the Bank paying therefor more than they were worth, 
nor conducting the trust manner different from that authorized 
the laws Wisconsin. While appellants their argument ad- 
mitted that they did not controvert the findings fact, only fair 
say that they contend that the court did not find that the store build- 
ing was worth only $19,837.18, but that merely found that witness 
Carlson testified that fact. matter fact, testified that 
was worth that amount free encumbrances. think appellants 
are error their construction that finding, which reads, ‘‘That 
the twentieth day March, 1930, accordance with the testimony 
witness (Carlson) the said property was worth $19,837.18.’’ 
that finding prefaced with the words, ‘‘The court finds,’’ 
should when construing it, quite obvious that the court itself 
made the finding value and based the testimony Carlson. 
quite true that Carlson was the only witness who testified for 
appellees valuation, but also true that was the only dis- 
interested witness who testified that subject for either side. There 
was appraisement this real estate made the Bank’s discount 
committee the time the mortgage was sold the trust. This com- 
mittee was made officers and directors the Bank, and the 
amount that appraisement not disclosed the record. 

With respect the sale bank stock the trust, the evidence 
shows that the Continental Illinois Bank Chicago held with other 
collateral aggregating $274,000, for indebtedness de- 
that bank $301,000. The record discloses appraisement. 
Decedent’s estate was insolvent, and the Continental Bank was bound 
sustain loss, and the fact that sold the bank stock under those 
the executor for $5,000 certainly constitutes quite sub- 
stantial evidence that that was all was worth. When the executor 
immediately turned this stock into the trust fund for $6,000 and 
the assets the estate with $1,000 from which the Bank’s unsecured 
claim and its charge for services were paid, substantial basis was 
created for the court’s conclusion that there was laek sound dis- 
cretion the part the trustee participating the transaction. 

The appraised value the shoe store, any, was not shown. The 
court found that the Bank executor agreed sell itself 
trustee for $12,000. assume, doubt the trial did, that 
this was the estate’s appraised value. This measure confirmed 
the testimony the Bank’s president who said that was turned 
over the trust for $12,200 which was approximately the appraised 
value. will borne mind that this was practically seven months 


624 THE BANKING LAW JOURNAL 


after death, and far the record discloses there were 
other prospective purchasers. This court will take judicial 
edge, doubt the trial court did, that during those seven months 
values were declining rapidly, and commercial enterprises all kinds 
were generally regarded extremely hazardous. all the property 
the estate were appraised the same time, was within short time 
after decedent’s death, and under the enumerated 
think the court was warranted finding that there was lack 
sound the part the trustee. 
Decree affirmed. 


PLEDGE BONDS SECURE DEPOSIT 
PUBLIC FUNDS 


Weems, State Treasurer, Town Covington, Supreme Court 
Oklahoma, Pac. Rep. (2d) 462 


The bank, who was also the treasurer town, 
pledged, for deposits State funds, negotiable bonds 
which had been issued the town and subsequently reacquired 
the town sinking fund investment. After the failure 
the bank, the town brought action against the State recover the 
bonds. was held that, since the State was bona fide holder 
the bonds, the town was not entitled recover. 


Syllabus the Court 

Section chapter 99, Session Laws 1925, relating banks and 
banking, has application state depositories funds. 

Negotiable municipal utility and municipal funding bonds, 
duly exeeuted and delivered and payable bearer, pass delivery, 
and are enforceable bona fide purchaser, and such purchaser 
entitled the proceeds thereof, although obtained them from one 
not the owner, who had stolen them, otherwise unlawfully obtained 
them, and this the rule under the Negotiable Instruments Law 
1931, 11293 seq.). 

One who takes negotiable municipal utility and municipal 
funding bonds before maturity, collateral security, purchaser 
for value and unaffected any equities between the original parties 
which had notice. 


Action the Town Covington against Sneed, State Treas- 
urer, and others, for recovery bonds pledged secure deposit state 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §588. 
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funds. During the pendency the action, Ray Weems, State 
Treasurer, was substituted for Sneed, State Treasurer. From 
adverse judgment, defendants appeal. 

Judgment reversed. 

Berry King, Atty. Gen., and Randell Cobb, Asst. Atty. Gen. 
(George Fagin, Oklahoma City, counsel), for plaintiffs error. 

Dyer Smith, Enid, for defendant error. 


WELCH, J.—This action was brought the district court Gar- 
field Okl., the town Covington, municipal corporation, 
against Sneed, state treasurer, Sneed, individually, 
Shull, bank commissioner, Shull, individually, American State 
Bank Covington, Okl., and Stolaberger, liquidating agent 
the American State Bank Covington, and Fitzgerald. Ray 
Weems, state treasurer, has been substituted for Sneed, state 
treasurer. 

The suit was instituted for the purpose recovering $12,000 public 
utility bonds and funding bonds issued the town Covington, 
and subsequently acquired said municipality sinking fund in- 
vestment, which bonds had been pledged the state Oklahoma 
security for deposit state funds the said American State Bank 
Covington. 

The defendant Fitzgerald, the time the transactions involved, 
was treasurer the town Covington, and was also cashier the 
American State Bank, and and prior the 13th day October, 
1930, the bonds were pledged Fitzgerald the state treasurer 
assets the bank for the security state deposit. The bonds were 
negotiable instruments payable bearer, and had not matured the 
time they were pledged. Subsequent the pledging the bonds, 
the American State Bank Covington became insolvent, and the 
time said had deposit the state funds, secure which 
the bonds were pledged. 

The cause was tried the court, resulting judgment favor 
the town Covington, which was plaintiff below, and the defendants 
have appealed. 

The principal questions presented the plaintiff error are 
essentially the same questions were presented the case Mays 
Board Com’rs Creek County al., 164 Okl. 231, (2d) 
664, 665, and consider the decision that controlling herein. 
Therein held: chapter 99, Session Laws 1925, relat- 
ing banks and banking, has application county depositories 
funds: such depositories being governed chapter 88, Session 
Laws 

the instant case hold that section chapter 99, Session Laws 
1925, relating banks and banking, has application state de- 
positories funds. 
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the Mays Case, supra, held: ‘‘A negotiable United States 
bond duly executed and delivered and payable bearer passes 
delivery, and well settled that such bond enforceable 
bona fide purchaser and entitled the proceeds thereof, although 
obtained through one not the owner who had stolen other- 
wise unlawfully obtained it, and this the rule under the Negotiable 
Instruments 

And this equally true utility and funding bonds duly 
executed and delivered and payable bearer. Furthermore, 
held the Mays Case, supra, that: ‘‘One who takes negotiable United 
States bond before maturity collateral security purchaser for 
value, and unaffected any equities between the original parties 
which had notice.’’ And this equally true the bonds herein 
involved. 

The questions determined the above-quoted sections the sylla- 
bus the Mays Case, supra, are determinative the similar questions 
raised the instant case, and our opinion effectively control the 
disposition this cause. therefore not pass upon other ques- 
tions raised plaintiffs error. 

The judgment the trial court therefore reversed. 


DRAFTS GIVEN SETTLEMENT 
CLEARANCE 


Pecos County State Bank Lynch, Circuit Court Appeals, 
Fed. Rep. (2d) 226 


bank which takes drafts payment clearance transaction 
will not preferred creditor upon the failure the bank giving 
the drafts before such drafts are collected. 

was the privilege the bank taking the drafts for the amount 
due the clearance transaction have demanded cash; but 
voluntarily took drafts instead. trust was created. The bank 
taking the drafts was mere general creditor and entitled only 
share the assets the failed bank along with other general 


Proceeding the Pecos County State Bank, claimant, opposed 
Lynch, receiver the First National Bank Fort Stockton, 
Tex. From judgment allowing claim against the receiver 
ordinary debt but denying preference, the claimant appeals. 
Affirmed. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §152. 
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James Cornell, San Angelo, Tex., for appellant. 
Thornton Hardie, Paso, Tex., for appellee. 


FOSTER, J.—This appeal from judgment allowing 
claim $2,773.43 against the receiver national bank ordinary 
debt paid the course the liquidation, but denying prefer- 
ence. The facts are not dispute. far material, they are these: 

The Pecos County State Bank and the First National Bank Fort 
Stockton were located Fort Stockton, Texas. The First National 
bank closed its doors October 1931, and October 13, 1931, 
Lynch was appointed receiver. Prior thereto, October 1931, 
the clearance checks drawn depositors the said banks there 
was balance favor the state bank $527.69. payment 
this the national bank gave draft the San Angelo National Bank 
San Angelo, Tex. October 1931, there belance 
$2,247.74, for which the national bank gave ‘draft the 

Bank Trust Company Dallas, Tex. Neither was 
cause before was presented the First National Bank had its 
doors. There were sufficient funds deposit with banks 
which they were drawn pay the drafts. Subseyuently, the re- 
ceiver realized more from these deposits than the amounts the drafts. 
not shown what amount cash the First National had its 
possession when became insolvent how much the receiver 
obtained when took charge. 

The state bank had the right demand its settlements, but, 
took drafts payment, the relation simple debtor and 
was established. trust was created, and the drafts were not as- 
signments the funds the banks upon which drawn creating trust 
establishing lien those funds. The judgment the District 
Court denying preferential payment was right. Spurway Frick Co. 
A.) (2d) 875; Central Texas Exch. Nat. Bank Waco 
First National Bank Waco (Tex. Civ. App.) 998. 

Affirmed. 


National Housing Act 


Outline the National Housing Act, Approved June 
27, 1934, Question and Answer Form 


NATIONAL HOUSING ADMINISTRATION 


What are the principal objects the National Housing Act in- 
tended accomplish? 

improve housing conditions, provide employment, fa- 
ciliate the alteration and repairing real property, provide for the 
insurance mortgages and insure the savings and loan associations 
and similar 


what agency the administration the law entrusted? 
the Administrator the Federal Housing Administration 
appointed President. See. 


Who the Federal Housing Administrator? 
The President has appointed James Moffett. Under the law, 
holds office for four years. See. 


What reports the Administrator required make? 
The Administrator must make annual report Congress 
soon practicable after the first day each year. See. 


What the source the funds used the Administrator 
carry out the purposes the Act? 

The funds are provided the Reconstruction Finance Corpora- 
tion which authorized issue such additional securities may 
necessary for that purpose. Also, the President authorized allot 
funds the Administrator from any funds that may available for 
emergency purposes. 


INSURANCE LOANS FOR ALTERATIONS AND REPAIRS 


What provision made aid the making alterations and 
repairs real property? 

The Administrator authorized insure loans, 
and purchases obligations representing loans and advances 
credit made for such purposes banks, trust companies, personal 
finance companies, mortgage companies, building and loan associations, 
installment lending companies, and other such financial institutions, 
which are approved him. See. 
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what extent may such insurance granted? 
Twenty per cent. the total amount the loan, advance 


What the maximum amount any loan, advance credit 
purchase obligation which may insured? 

The loan, advance obligation purchased must not 
exceed $2,000. See. 


What the total liability for such insurance which the Admin- 
istrator may incur? 


Within what period may such insurance granted? 

representing loan advance credit, must made subsequent 
the date the Act, June 27, 1934, and prior January 1936, 
earlier date the President may fix proclamation. See. 


What are the requirements interest maturity insured 
obligations? 
Such requirements the Administrator shall See. 


the Administrator authorized make loans the security 
obligations which meet the requirements for insurance? 

Yes, and such loan may for the full face the obligations 


What rate interest charged such loans? 
are made rates and upon terms and conditions deter- 
mined the Administrator. See. 


How banks and other lenders qualify for the government’s 
guaranty? 

applying directly the Federal Housing Administration 
and executing contract stipulating that the loans will comply with 
certain standards fixed the Administrator. 


any charge made against banks other institutions for this 
guaranty insurance? 


Does the insurance cover per cent. each individual loan 
per cent. the aggregate? 

Twenty per cent. the aggregate. other words, bank 
does $100,000 business such loans, its losses are insured $20,000. 
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MUTUAL MORTGAGE INSURANCE 


What the object the mortgage insurance features 
the Act? 

away with the short term mortgage evil. During pros- 
perous times mortgage lenders are anxious keep their money profit- 
ably employed and upon the home owner for interest payments 
only. During depression periods, however, the same investors become 
fearful and demand large reductions principal just the time when 
such burdens are most difficult for the home owner meet. 


What the Mutual Mortgage Insurance Fund? 

fund ten million dollars created the Act, used 
the Administrator revolving fund for carrying out the mortgage 
insurance provisions the law. Sec. 202. 


What are the requirements buildings subject insured 
mortgages? 

The building must dwelling for not more than four families, 
used whole part for residential purposes. 201. 


What are the requirements real estate subject insured 
mortgages? 

The real estate, which the dwelling located, must owned 
outright, held under renewable lease for not less than ninety-nine 
years, lease having not less than fifty years run from the date 
the mortgage. 201. 


What are the requirements mortgages offered for in- 
surance? 

The mortgage must offered the Administrator within one 
year from the date its execution and must: 

held mortgagee and approved the Administrator 
responsibility 

for principal amount not excess $16,000, nor excess 
per cent. the appraised value the property the date the 
mortgage was 

Have maturity not excess twenty years; 

Contain amortization provisions satisfactory the Administrator 

Bear interest rate not over per cent. per cent. special 

Provide for the application the mortgagors’ payment amortiza- 
tion 

Contain provisions with respect insurance, repairs, taxes, 
satisfactory the Administrator. 203 (a) (b). 
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What premium charged for insurance mortgages? 

premium not less than one-half per cent., nor more 
than per cent. the original face value the mortgage, payable an- 
nually Sec. 203 (c). 


what circumstances the mortgagee entitled the insurance 
benefits? 

the mortgagee, through foreclosure otherwise, acquires 
possession the property, will entitled the insurance benefits 


upon conveying title the Administrator and assigning him all 


claims against the mortgagor arising out the mortgage. Sec. 204 (a). 


what form are the insurance benefits paid? 

Debentures having face value equal the value the mort- 
gage the time, including taxes and insurance paid, together with 
claim certificate. 204 (a). 


what amount the certificate claim issued? 

amount sufficient, when added the face value the de- 
bentures issued, equal the amount which the mortgagee would have 
received the mortgagor had redeemed the property, paying full all 
obligations. The certificate carries per cent. per 
annum. 204 


what amount the holder the certificate claim entitled? 

the net amount realized the Administrator out the prop- 
erty and claims conveyed him exceeds the face amount the deben- 
tures, such excess paid the holder the certificate; such excess 
more than the amount the certificate, the certificate paid full 
and the remainder paid the mortgagor. Sec. 204 (d). 


How are the debentures paid the Fund insufficient? 
The amount paid the Secretary the Treasury who 
ceeds the rights the holders the debentures. Sec. 204 (b). 


What rate interest will the debentures carry? 
rate not exceed per cent. Sec. 204 (b). 


When the debentures mature? 
Three years after July following the maturity date the 
mortgage. Sec. 204 (b). 


Are such debentures taxable? 
They are subject only such taxation the mortgages ex- 
change for which they are issued. Sec. 204 (b). 
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Are the debentures guaranteed? 

They are liability the Fund only, except that debentures 
issued exchange for mortgages insured prior July 1937, are 
guaranteed principal and interest the United States. Sec. 
204 (b). 


What the aggregate principal obligation all mortgages and 
low-cost housing projects existing June 27, 1934 (date the Act), 
that may insured? 

One billion dollars. See. 203 (a). 


What the aggregate principal obligation all mortgages and 
low-cost housing projects constructed after June 27, 1934 (date the 
Act), that may insured? 

billion dollars. See. 203 (a). 


With respect what low-cost housing projects may mortgages 
insured? 

Mortgages property held Federal State instrumentali- 
ties, private limited dividend corporations, municipal corporate in- 
strumentalities one more States, formed for the purpose pro- 
viding housing for persons low income which are regulated re- 
stricted law the Administrator rents, charges, capital 
structure, rate return, methods operation. Sec. 207. 


What the maximum insurance permissible with reference 
any low-cost housing project? 
Ten million dollars. 207. 


May the Administrator make commitments for insuring mortgages 
prior the date their execution? 
Yes. Sec. 203 (a). 


What National Mortgage Association? 

association established under the authorization the Ad- 
ministrator purchase and sell first mortgages and other first liens 
real estate, and, for such purpose, borrow money through the issuance 
notes, bonds, debentures, ete. Sec. 301 (a). 


Who may form National Mortgage Association? 

Any number natural persons, not less than five, may apply 
the Administrator for authority establish such association. 
See. 301 (b). 


What the required capital National Mortgage Association? 
Each association must have stock the par value not 
less than five million dollars. association may not commence busi- 
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ness until such has been subscribed for and paid for full 
cash government securities. Sec. 301 (d). 


what extent may National Mortgage Association issue 
notes, bonds, debentures, other obligations? 

association may have outstanding any time not excess 
ten times the par value its outstanding capital stock; event 


may this amount excess the current face value 


held and insured under the National Housing Act plus the amount 
cash hand and deposit and the amount invested into obliga- 
tions of, guaranteed by, the United States. 302. 


what manner may National Mortgage Association borrow 
money? 

Only through the issuance notes, bonds, debentures, other 
obligations under regulations prescribed the Administrator and with 
his approval. 302. 


what may the funds National Mortgage Association 
invested 

Funds not invested first mortgages other liens must kept 
teed by, the United States; each association required maintain re- 
serves prescribed the Administrator. 303. 


How may National Mortgage Association deal with properties 
acquired under foreclosure? 

association may deal with, rent, renovate, sell such prop- 
erties with view assuring maximum return subject the regula- 
tions the Administrator. 304. 


Are National Mortgage Associations subject taxation? 

Yes, the same extent State-chartered corporations except 
that they may not taxed greater rate than that imposed simi- 
lar corporations doing business within the State. See. 307. 


Are National Mortgage Associations public depositaries? 
‘A. They are depositaries public money, except receipts from 


and they may act financial agents the government. 
See. 308. 


INSURANCE SAVINGS AND LOAN ACCOUNTS 


What the Federal Savings and Loan Insurance Corporation? 
created the National Housing Act for the 
purpose insuring the accounts eligible institutions. 402 (a). 
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What institutions are eligible for insurance? 

Federal savings and loan associations, building and loan asso- 
ciations, savings and loan associations, homestead associations and 
operative banks. 403 (a). 


insurance compulsory? 
Only Federal savings and loan associations. Sec. 403 (a). 


whom the management the Corporation entrusted? 
board five trustees composed the members the 
Federal Home Loan Bank Board. Sec. 402 (a). 


What the capital the Corporation? 
One hundred million dollars divided into shares $100 each. 
402 (b). 


How the capital subscribed paid for? 

subseribed for the Home Owners’ Loan Corporation, 
and paid for bonds that Corporation. The Home Owners’ Loan 
Corporation entitled dividends such stock out net earnings 
rate equal the interest return the bonds. The dividends are 
cumulative. Sec. 402 (b). 


Has the Corporation power borrow money? 

has power borrow money and, for that purpose, au- 
thorized issue notes, bonds, debentures, and other obligations the 
board trustees may determine. 402 (d). 


Are the securities issued the Corporation taxable? 
The securities are exempt from taxation, except surtaxes, estate, 
inheritance and gift taxes. 402 (e). 


the property the Corporation taxable? 

The Corporation including its franchise, capital, reserves, sur- 
plus and income exempt from taxation except that its real property 
subject taxation the same extent other real property taxed. 
See. 402 (e). 


What the penalty for falsely advertising insurance 
accounts? 

fine not exceeding $1,000 imprisonment for not exceeding 
one year, both. Sec. 402 (g). 


What must applicant qualify for insurance its 
accounts? 
must file application with the Corporation containing 
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agreement that will pay the reasonable cost necessary examination 
and that, the insurance granted, will pay the cost such future 
examinations may necessary; that will furnish any information 
required the Corporation and pay the premium charges assessed 
against it. With the application must also file agreement that 
will not make loans beyond fifty miles from its principal office except 
with the approval the Corporation (an exception made with ref- 
erence applicants which, prior June 27, 1934, were permitted 
make loans beyond such fifty mile that, after being insured, 
will not issue securities which guaranty definite return which have 
definite maturity except with the approval the Corporation, issue 
any securities not approved form the Corporation; that will 
not sales plans practices, advertise, violation the 
Corporation’s regulations; that will provide reserves accordance 
with the regulations the Corporation before paying dividends. Such 
regulations must require the building reserves five per cent. 
all insured accounts within period not over ten years and must 
prohibit the payment dividends from such reserves, the payment 
any dividends any losses are chargeable such reserves. Sec. 
403 (b). 


What premiums are required for the insurance accounts? 

One quarter per cent. the institution’s insured accounts 
plus any obligations the time the certificate insurance 
issued the institution and annually thereafter (semi-annually re- 
quired the Corporation) until reserve fund established the 
Corporation equal per all insured accounts and credit 
obligations all insured institutions. such reserve fund falls below 
per the payment annual premiums resumed and continued 
until the reserve brought back per cent. Sec. 404 (a). 


What admission fee required? 

applicant which applies for insurance after the first year 
the Corporation’s operation must pay admission fee based the 
applicant’s reserve fund which the Corporation deems equitable. See. 
403 (d). 


what extent are accounts insured? 

insured institution entitled insurance the full 
withdrawal repurchaseable value the accounts its members and 
investors, except that member investor may insured for 
aggregate amount excess five thousand dollars. Sec. 405 (a). 


How may institution terminate its status insured in- 
stitution? 
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Upon not less than ninety days’ written notice the Corpora- 
tion and majority vote its governing board whereupon its status 
insured institution immediately ceases, but the obligation pay 


charges for insurance continues for period three years. 


407 (a). 


May the Corporation terminate the insured status in- 
stitution? 

Yes, for violation any provision the law the Corpora- 
tion’s rules and regulations, for violation the institution its 
agreement filed with the Corporation, after ninety days’ notice writ- 
ing the Corporation. The insured accounts the members the 
insured institution continue for five after such termination and 
the institution must pay premium charges for insurance during that 
period. Sec. 407 (b). 
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